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THE FREEDOM OF INFORMATION ACT.

WEDNESDAY, MAY 2, 1973

HoUSE OF REPRESENTATIVES,
Foretexn OPERATIONS AND
GOVERNMENT INFORMATION SUBCOMMITTEE
or THE COMMITTEE ON GOVERNMENT QPERATIONS,
Washington, D.C.

The subcommittee met, pursuant to recess, at 10:05 a.m., in room
2154, Rayburn House Office Building, Hon. William S. Moorhead
(chairman of the subcommittee) presiding.

- Present: Representatives William S. Moorhead, Bill Alexander,
Bella S. Abzug, James V. Stanton, John N. Erlenborn, Paul N. Mec-
Closkey, Jr., Gilbert Gude, Charles Thone, and Ralph S. Regula.

Also present: William G. Phillips, staff director; Norman G. Corn-
ish, deputy staff director; Harold F. Whittington, professional staff
member; L. James Kronfeld, counsel; and William H. Copenhaver,
minority professional staff, Committec on Government Operations.

Mr. MooruEsD. The subcommittee will come to order.

I might open these hearings with the words “once upon a time,” for
to some Members of Congress and to some members of the press it
was the dim and distant past when representatives of both groups first
got together to consider the status of the people’s right to know the
facts of government.

Tt was less than 18 years ago when this subcommittce held its first
hearings. It was less than 7 years ago when Congress passed the Federal
Government’s first freedom of information law. That certainly is
not a dim and distant past as time is measured by the calendar, but
it seems a long time ago because there has been a great increase in the
flow of Government information.

Nearly 200 court cases under the freedom of information law, and
thousands of other cases when the law has been used to break down
Government secrecy without going to court, have made the difference.
But the difference betwceen the high wall of secrecy 18 years ago and
the lower wall today is not nearly enough of a difference.

In the first place, we are nowhere near the goal of a fully informed
public in a democratic socicty which was the hope of those who started
the freedom of information fight. In the second place, the freedom of
information law did not become the weapon the free press needed to
fight against secrecy. We may have fallen short of our goal of open
government largely because the weapon was inadequate to accomplish
the job we planned. _

The press has made little use of the law that they had a large share
in creating. Part of the blame must be shouldered by the press, itself.

(1)
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A large share of the blame lies with the administrators of the free-
dom of information law. Not one executive branch agency, not one
Government official testified in favor of the bill during the subcom-
mittee’s hearings prior to its passage in 1966.

And we in Congress must share the blame. The freedom of informa-
tion law was the product of legislative compromise and, therefore, it
is not the perfect instrument that the representatives of the free and
responsible press sought.

That is why this subcommittee has called those representatives back
again.

gOne of the questions we want to direct to you gen tlemen is whether
the need for public access to Government information is as pressing
today as it was in 1955. »

Our witnesses are a very distinguished panel :

J. R. Wiggins, former editor of the Washington Post ; former presi-
dent of the American Society of Newspaper Editors; a participant in
this subcoramittee’s very first kearings in November 1955. He is now
the publister of the Ellsworth- American in Ellsworth, Maine, and he
is highly regarded as an historian and an author.

Clark Mollenhoft also participated in the subcommittee’s first hear-
ings and, [ sometimes think, a‘most every other hearing the subcom-
mittee has held so far. He is by far the most outspoken opponent of
governmert secrecy. He is now the head of the Des Moines Register-
Tribune bureau in Washington. He has won almost cvery journalism
prize available. He has written numerous books anc: has served in the
White House early in the Nixcn administration—long before Water-
gate.

Herbert Brucker first appeared before this subcommittee forrnally
in March 1963, but his personal advice and his books and articles had
long provided guidance. He wes then editor of the Hartford Courant
and president of the American Society of Newspaper Editors. He has
been a journalism educator on the east and west coasts and has recently
published another book on information and democracy. .

Creed Elack accompanied Herb Brucker in 1963, and he appeared
before this subcommittee again in 1965, testifying on the freedom of
information bill as a representative of the American Society of News-
paper Editors. He has been ed:tor of a number of newspapers, served
in the Department of Health. Education, and Welfare, and is now
editor of the Philadelphia Inquirer.

Richarc. Smyser testified in March 1965, on the bill which became !
the freedom of information law. He was speaking for the Freedom of
Information Committee of the Associated Press Managing Editors— ¢
and is now a vice president—and was then, as now, editor of the Oak
Ridger, Oak Ridge, Tenn. He, too, has advised the subcommittee at
other times, particularly on tke problem of anonymous news sources.

Today, we will be discussing with these experts the broad problems
of free information in a free society. The next 2 wecks we will be
discussing the narrow details of legislation to help solve these broad
problems.

[The bills, H.R. 5425 and ELR. 4960, follow :]
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930 CONGRIESS
lsT SEssroN ° 5 42 5

IN THE HOUSE OF REPRESENTATIVES

Marcir 8,1973

Mr. MoornEeap of Pennsylvania (for himself, Ms. Apzva, Mr. ALExANDER, MT,
Baprrro, Mr, Burron, Mr. Cray, Mr. Convers, Mr., Corrir, Mr. DRINAN,
Mr, Ecenaror, Mr. Enwarps of California, Mr, Witrtam D. Forp, Mr.
Fraser, Mr. Fuqua, Mr. Gupg, Mr. Ilarmineron, Mr. Hucriner of West
Virginia, Mr, Howarp, Mr. Kocit, Mr. Leceerr, Mr. McCroskey, Mr. Moss,
Mr. Osry, Mr. Rees, and Mr. Remw) introduced the following bill; which
was referred to the Committee on Government Operations

A BILL

To amend section 552 of title 5, United States Code, known as

the Freedom of Information Act.

1 Be it enacted by the Senote and House of Lepresenia-

[\

tives of the United States of America in Congress assembled,
3 Srotion 1. (a) The fourth sentence of section 552 (a)
4 (2) of title 5, United States Code, is amended by striking out

5 “and make available for public inspection and copying” and

<

inserting in lien thercof “ p-romptly publish, and distribute

]

(by sale or otherwise) copies of”.

I
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2
1 (b) Section 552 (a) (3) of title 5, United States Code,
9 iy amended by striking out “on request for identifiable rec-
3 ords made in accordance wirth published rules stating the
4 time, place, fees, to the extent authorized by statute, and

5 procedure to be followec,”

and inserting in lien thereof the
¢ [ollowing: “apon any request for records which (A) reason- #
7 ably describes such records, and (B) is made in accordancc
g with published rules stating the time, place, fees, to the
g extent authorized by statute, and procedures to be followed,”.
10 (¢) Section 552 (a) of title 5, United States Code, is
11 amended by adding at the end thereof the following new
12 paragraph:
13 “(5) Each agency, upon any request for records made
14 under paragraph (1), (2), or (3) of this subsection, shall—
15 © *“(A) determire within ten days (excepting Satur-

16 days, Sundays, and legal public holidays) after the re-

17 ceipt of any such request whether to comply with such
18 request and shall immediately notify the person making
19 such request of such determination and the reasons there-
20 for;

91 “(B) in the cese of a determination not to comply

with any such request, immediately notify the person
a1 making such request that such person has a period of
twenty days (excepting Saturdays, Sundays, and legal

public holidays), beginning on the date of receipt of
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3
such notification, within which to appeal such determina-
tion to such agency ; and

“(C) make a determination with respect to such

B> W N

appeal within twenty days (excepting Saturdays, Sun-

<]

~days, and legal public holidays) after the receint of

such appeal.

-1 >

Any person making a request to an agency for records under
8 paragraph (1), (2), or (3) of this subsection shall be
9 deemed to have exhausted his administrative remedies with

10 respect to such request if the agency fails to comply with

11 subparagraph (A) or subparagraph (C) of this paragraph.

12 Upon any dete.rmina,tion by an agency to comply with a. re-

13 quest for records, such records shall be made available as

14 soon as practicable to such person making such request.”

15 (d) (1) The third sentence of section 552 (a) (3) of

16 title 5, United States Code, is amended by inserting immedi-
17 ately after “the court shall determine the matter de novo”
18 the following: “including by examination of the contents of
19 any agency records in camera to determine if such records or
90 any part thercof shall be withheld under any of the exemp-
91 tions set forth in subsection (b) and the burden is on the
99 agency to sustain its action.”

23 (2) Section 552 (a) (3) of title 5, United States Code,
94 1is amended by inserting the following new sentence immedi-

25 ately after the third sentence thereof: “In the case of any
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4
1 agency records which the agency claims are within the
u purview of subsection (b) (1), such in camera investigation

2 by the court shall be of the contents of such records in order

o

4 to determine if such records, or any part thereof, cannot be :
5 diselosed because such disclosure would be harmful to the
6 national defense or foreign policy of the United States.”
7 (e) Section 552 (a) (3) of title 5, United States Code, is
8 amended by adding at “he end thereof the following new
g sentence: “Notwithstanding any other provision of law, the
10 Urited States or an officer or agency thereof shall serve an
11 answer to any complaini made under this paragraph within
12 twenty days after the service upon the United Sitates attorney
15 of the pleading in which such complaint is mede. The court
| 14 ey assess against the United States reasonable attorney fees
15 and other litigation costs ressonably incurred in any case
16 under this section in which the United States cr an officer or
17 agency thereof, as litigant, has not prevailed.”
18 SEc. 2. (a) Section 552 (b) (2) of title 5, United States
19 Ccde, is amended by inserting “internal personnel” immedi-
20 ately before “practices”, and by inserting “and the disclosure
91 of which would unduly impede the functioning of such
2 ugency” immediately before the semicolon at the end thereof.
23 (b) Section 552 (b) (4) of title 5, United States Code,
o4 is amended by inserting “obtained from a person which are

95 rivileged or confidential” immediately after “trade secrets”,
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5
i and by striking out “and” the second time that it appears
y g PP

therein and by inserting in liew thereof “which is”.

o

3 (¢) Section 552 (b) (6) of title 5, United States Code,
4 is amended by striking out “files” both times that it appears
thercin and inserting in lieu thereof “‘records”.

6 (d) Section 552 (b) (7) of title 5, United States Code,

[\ §

7 is amended to read as follows:

8 “A7) in{rcstigatory records compiled for any specific
9 law enforcement purpose the disclosure of which is not in
10 the public'interost, except to the extent that—

11 “(A) any such investigatory records are avail-
12 able by law to a party other than an agency, or

13 “(B) any such investigatory records are—

14 ““(1) scientific tests, reports, or data,

15 “(ii) inspection reports of any agency
16 which relate -th health, safety, environmental
17 protection, or

18 “(iit) records which serve as a basis for
19 any public policy statement made by any agency
20 or officer or employee of the United States or
21 which serve as a basis for rulemaking by any
22 agency;”.

ag’ Suc. 3. Section 552 (¢) of title 5, United States Code,

924 -is amended to read as follows:

25 “{e) (1) This section does not authorize withholding
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6

L of information or limit the availability of records to the pub-

[T

lic, except as specifically stated in this section.

e

“(2) (A) Notwithstanding subsecfion (b), any agency
4 shall furnish any information or records to Congress or any
5 «-nmn‘\i-ttee of Congress promptly upon writien request to

6 the head of such agency by the Speaker of the House of

7 Representatives, the Prosident of the Senate, or the chair-

8 man of any such committee, as the case may be.

9 “(B) For purposes of this paragraph, the term ‘com-
10 mittee of Congress’ means any cominittee of the Senate or
11 Hoeuse of Representatives or any subeommittee of any such
12 committee or any joint zommittee of Congress or any sub-
13 committee of any such joint committee.”

14 SEC. 4. Section 552 of title 5, United S:ates Code, is
15 amended by adding at vhe end thercof the following new
16 snbsection:

17 *(d) Each agercy shall, on or before March 1 of each
18 calendar year, submit a report to the Committee on Gov-
19 ernment Operations of the House of Representaiives and
20 the Committee on Government Operations of the Senate

91 which shall include—

29 “(1) the number of requests for records made to
23 such agency under subsection (a) ;
24 “(2) the numbpr of determinations raade by such
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B W -

10
11
12

13
14

15
16
17

7
agency not to comply with any such request, and
the reasons for each such determination;

“(3) the number of appeals made by persons under
subsection (a) (5) (B);

“(4) the number of days taken by such agency to
make any determination regarding any request for rec-
ords and regarding any appeal;

“(5) the number of complaints made under sub-
section (a) (3) ;

“(6) a copy of any rule made by such agency
regarding this section; and

“(7) such other information as will indicato efforts
to administer fully this section;

during the preceding calendar year.”
Spo. 5. The amendments made by this Act shall take
offect on the ninctieth day after the date of enactment of

this Act.

001-2
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430 CONGRESS

22 H, R. 4960

IN THE HOUSLI OF REPRESENTATIVES
Fpruary 28,1973

Mr. Iorron (for himsolf, Mr. Ertkwsorn, Mv. Guor, Mr, Hanranan, Mr.
MceCroskey, Mr. Moorieap of Peunsylvania, Mr. Prizcuarn, Mr. Recora,

and Mr. Tuong) introduced the following bill; which was referred to the
Committee on (Government Dperations

A BILL

To amend section 5562 of iitle 5 of the United States Code to
limit. exemptions to disclosure of informatior, to establish a

Freedom of Information Commission, and to further amend
the Hreedom of Information Act.

1 Be it enacted by the Senate and House of Representa-

2 twes of the United Stotes of America in Congress assembled, ﬁ'
3 TITLE T—LIMITING FREEDOM OF INFORMATION

4 AT EXEMPTIONS

b

Src. 101. Section 552(a) of title 5 of the United

-~
[~

States Code (the Freedom of Information Act) is amended
by adding at the end thareof the following new paragraph:

“(5) In any proceeding pending before a district court
I

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



*
Approved For Release 2000/09/14 ICIA-RDP75B00380R000600070001-2

2
1 of the United States under this section in which an agency
2 has refused to furnish records to the complainanit on the
3 grounds that such records are exempted from being made
4 available under subsection (b) of this section, the court shall
5 oxamine in camera such records, including records classified

6 under statute or Hxecutive order, to determine if they are

7 being improperly withheld, In carrying out its responsibili-

W

ties herein, the court may require the assistance of the Tree-
9 dom of Information Commission.”

10 SEo. 102. Paragraph (3) of section 552 (a) of title
11 5, United States Code, is amended by adding immediatcly
12 after the first sentence the following new sentence: “Where
13 records containing both portions that are required to be
14 made available under this subsection and portions that may be
15 withheld under subsection (b), an agency shall make the
16 required portions available unless (A) a serious distortion of
17 meaning would result if the required portions were read
18 scparately from the exempt portions, or (B) the required
19 portions are so inextricably intertwined with the exempt
20 portions that disclosure of the required portions would
21 seriously jeopardize the integrity of the exempt portions.”
929 Sec. 103. The following paragraphs of section 552 (b)
23 of title 5, United States Code, are amended to read as

94 follows:

25 (a) “(4) trade secrets and commercial or financial

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2
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3
1 information which the agency has obtained from a person
9 under a statute specifically conferring an express grant of
5 confidentiality to the extent the agency recciving the infor-
4 mation confers confidentiality under an express written
5 pledge.”

G (b) “(5) interagency or intraagency memorandums

7 or letters which contain recommendations, opinions, and

5 advice supportive of policymaking processes.”

3 (¢) “(7) investigatory records complied for law en-
10 forcement purposes, bus only to the extent that the produc-
11 tion of such records would constitute (A) a genuine risk to
12 enforcement proceedings, (B) a clearly unwarranted inva-

1 sion of personal privacy, or (c) a threat to life.”

1 TITLE II—FREEDOM OF INFORMATION

15 COMMISSION

16 ESTABLISHMENT

17 8Ec. 201. There is established a commission to be

18 known as the Freedora of Information Commission (here-
19 inafter referred to as the “Commission™) .
20 Sec. 202. The Commission shall be composed of seven

21 members as follows:

a2 (a) two appcinted by the Speaker of the House of
93 Representatives, both of whom shall not be of the same
pe political party;
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1 {b) two appointed by the President pro tempore of [
2 the Senate, both of whom shall not be of the same
3 political party; and
4 (¢) threc appointed by the President, of whom not

5 more than two shall be of the same political party.

6 A vacancy in the Commission shall be filled in the manner
7 in which the original appointment was made.
8

Src. 203. Of the members first appointed—

9 _(a) onc appointed by the Speaker of the House of

10 Representaiives, onc appointed by the President pro |

11 tempore of the Scnate, and one appointed by the Pres- |

12 ident shall be appointed for a term of five years;
13 (b) one appointed by the Speaker of the House of e

14 Reprosentatives, one appointed by the President pro |

15 tempore of the Senate, and one appointed by the Pres- |

16 ident shall be appointed for a term of three years; and

17 (c) onc appointed by the President shall be ap-

18 pointed for a term of one year.

19 See. 204. Buccessors to members fivst appointed shall

20 be appointed for a term of five years, except that any indi-
21 vidual appointed to fill a vacancy shall be appointed only for
22 the uncxpired term of his predecessors. No member may
23 serve more than one term, but a member may serve until his

2 successor has been appointed and qualified.

96576 O - 73 - 2
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i e, 205, No member of the Commission shall actively

2 cngage in any husiness, voeation, or employment other than

3 that of serving as a member of the Commission.

4 Wro. 206, Four members of the Conunission shall con-

5 seitufe o quoram.

6 Nec. 207. The Chairman and Viee Chairman of she
7 Comunission shall be elecied from the memnbership by the
8 members of the Commission for a torm of two years.

9 SEo. 208, The Commission shall meet at the call of the

10 Chairman or a majority of the members.
11 Sre. 209. Members of the Commission shall be respon-

12 sible for maintaining the confidentiality of material in their

13 cnstody, and all seeurity procedures preseribed hy law and
4 Txeeutive order shall he followed in the safegnarding of
15 classified material.

16 S, 210. Seetion 5515 of title 5, United States Code, is
7

amended by adding at the end thereof the following new

18 paragraph:

19 “(95) Members, Freedom of Tnformation Com-
=9 mission.”
21

Ske. 211, The Cormission shall appoint an Executive

22 Director who shall be hired by the Commissior., Seetion 5316

ey
23

of title 5. United States Code, is amended by adding at the

91

ond thereof the following new paragraph:
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1 “(131) Fxecutive Director, Freedom of Informa-
2 tion Commission.”

3 POWERS

4 Sgc. 212. The Commission is authorized to—

5 (a) appoint such personnel as may be necessary
6 subject to the provisions of title 5, United States Code,
7 governing appointments in the competitive service, and
8 shall be paid in accordance with the provisions of chapter
9 51 and subchapter ITT of chapter 53 of such title relating
10 to classification and General Schedule pay rates;

11 (b) preseribe such rules and regulations as may be
12 necossary to cffectuate the provisions of this title;

13 (¢) hold hearings, administer oaths, take testimony,
14 receive evidence, require persons to appear and to furnish
15 information, and sit and act at such times and places
16 as is deemed advisable, to the cxtent that such actions
17 are relevant to its daties;

18 (4) cmploy experts and consnltants in accordance
19 with section 3109 of title 5, United States Code, and
20 compensate individuals so employed for cach day (in-
21 cluding traveltime) at rates not in cxcess of the maxi-
22 mum rate of pay for grade GS-18 as provided in section
23 5332 of title 5, United States Code, and while such
24 oxperts and consultants are so serving away from their
25 homes or regular place of business, to pay such em-
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i Ployees travel expenses and per diem in lieu of subsisi-
2 ence at rates authorized hy section 5703 of title 5, United
3 States Code, for persons in Government service em-
1 ployed intermittently;
3 (e) use the United States mails in the same manuer
i and upon the same conditions as other agencies; and
T (f) adopt an official seal which shall he jndicially
3 noticed.
] Skc. 213. (a) The Commission shall have the power

10 o issue subpenas requiring the attendance and testimony of
i1 witnesses and the production of any cvidence that relates to
12 any matter under investigation by the Commission. Such
{3 attendance of witnesses and the production of such evidence
45 may be required from any place within the United States at
15 any designated place of hearing within the United Statoe

14 (h) If a person issued a subpena under subsection (a)
14 refuses to obey such subpena or is guilty of contumacy, any
14 cowrt of the United States within the judicial district within
1¢ which the hearing is conducted or within the judicial dis-
20 trict within which such person is found or resides or transacts
21 business may (upon application by the Comraission) order
22 such person to appear before the Commission to produce evi-
dence or to give testimony touching the matter under inves-
21 tigation. Any failure to obey such order of the court may be

25 punished by such court as a contempt thereof.
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8
1 {¢) The subpenas of the Commission shall be served in
2 the manner provided for subpenas by a United States district
3 court under the Federal Rules of Civil Procedure for the

4 TUnited States district courts.

5 (d) All process of any court to which application may
6 be made under this scetion may be served in the judicial
7 district wherein the person required to be served resides or
8 may be found.

9 Sz, 214. Upon request made by the Commission, each
10 Federal agency is authorized and directed to allow access to
11 and furnish to the Commission all information, documents
12 (including those classified under law or Exceutive order),
13 data, and statistics in the ageney’s possession which the Com-
14 mission may determine to be nccessary for the performance
15 of its duties.

16 Skc. 215. The Commission shall transmit to the Congress
17 and the President an annual report not later than March 30
18 of each year, covering the previous calendar year, and such
19 other reports as it deems advisable regarding its activities and
20 containing such recommendations for legislation or other
21 governmental action as the Commission determines to be
99 appropriate.

23 Src. 216. The Commission shall make available for pub-
24 lic inspection at reasonable times in its office a record of its

25 procecdings and hearings, except that the Commission shail
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8

=

(¢) The subpenas of the Commission shall be served in
2 the manncr provided for subpenas by a United States distriet
3 court under the Federal Rules of Civil Procedure for the
4 United States district courts.

5 (d) Al process of any eourt fo which application may

6 be made under this section may be served in the judicial

7 district wherein the person required to be served resides or

8 may be found.

9 Sec. 214. Upon request made by the Commission, each
10 Federal agency is authorized and directed to allow access to
11 and furnish to the Commission all information, documents
12 (including those classificd under law or Executive order),
13 data, and statistics in the ageney’s possession which the Com-
14 mission may determine to be nccessary for the performance
15 of its duties.

16 Stc. 215. The Commission shall transmit to the Congress

17 and the President an annual report not later than March 30

18 of each year, covering the previous calendar year, and such

19 other reports as it decms advisable regarding its activities and

90 containing such recommendations for legislation or other

21 governmental action as the Commission determines to be

99 appropriate.

23 Src. 216. The Commission shall make available for pub-

o4 lic inspection at rcasonable times in its office a record of its

25 procecdings and hearings, except that the Comunission shall
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Tederal ageney has its ‘principal place of business, or the
private party resides.

DUTIES

Sec. 219. The Commission shall initiate an investigation

requested by a court of the United States, the Congress of the
United States, a committee of the Congress, the Comptrolier
General of the United States, or a Federal agency concerning

any allegation that information in the possession of a Federal

© 0 =~ & Tt R W N -

agency is being improperly withheld under section 552 of

title B, United States Code.

o
[

Sec. 220. The Commission shall initiate, upon the vote

et
-

12 of at least threo of its members, an investigation requested
13 by a private citizen concerning allegations that information is
14 being improperly withbeld by a Federal agency under section '
15 552 of title 5, United States Code.

16 Stc. 221. The Commission shall act expeditiously in re-

17 sponse to any request initiated under seetion 219 or 220 and

18 shall report its findings within thirty days of receipt of a

19 request, exeept in case of unusnal circumstances where fair-

20 ness and accuracy require a reasonable delay.

21 Sec. 222. A determination by the Commission that a
22 Tederal agency has improperly withheld records requested of
23 it shall be prima facie evidence against such agency in any
24 aection or proceeding brought by any party against such

25 ageney under section 552 of title 5, United States Code, or
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in enforcement of a subpena issued by Congress, a commit-

@ tee of Congress, the Compiroller Geuneral, or a Federal
S agency.

1 Suc. 223. For the purposes of this title, the term “Ted-
5 cral agency” means any agency, department, corporation,

5 independent establishment, or other entity in the executive

7 branch.

3 Sie. 224. There are authorized to be appropriated such
9 sums as are necessary to earry out the provisions of this
14 title,

11 Src. 225. The Commission shall commence operations

12 sixty days after enactment of this title.

o TITLE TIT-IMPROVING THE ADMINISTRATION
1 OF THE FREEDOM OF INFORMATION ACT
Suc. 301. The phrase “has jurisdiction to enjoin” in
16 the seeond sentence of section 552 (a) (3) of title 5, United
17 States Code, 1s amended to read “shall enjoin”.

18 Sie, 302, Section 552 (a) (3) of title 5, United States
19 Code, is amended by adding at the end thereof the follow'ng
20 new sentence: “The court shall award reasonable attorneys’
a1 fees and court costs to the complainant if it issues any such
99 injunetion or order against the agency.”

A Sre. 303. Section 552 (a) of title 5, Un'ted States Code,

24 is amended by adding at the end thereof the following new

25 peragraph:
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-1 “(6) (A) Each agency, upon a request for records made
2 under paragraph (1), (2), or (3) of this subsection, shall
8 either comply with or deny the request within ten days
4 (excepting Saturdays, Sundays, and legal public holidays)
5 of its request unless additional time is required for one of
6 the following reasons:
7 “(i) the requested records ave stored in whole or
8 part at other locations than the office having charge of
9 the records requested;
10 “(ii) the request requires the collection of a sub-
11 stantial number of specified records;
12 “(iii) the request is couched in categorical terms
13 and requires an extensive scarch for the records respon-
14 sive to it;
1B - “(iv) the requested records have not been located
16 in the course of a routine search and-additional efforts are
17 being made to locate them ; and A
18 “(v) the requested records require examination and
19 cvaluation by personnel having the necessary compe-
20 tence and diseretion to determine if they are: (I)
21 exempt'from disclosure under the Freedom of Informa-
29 tion Act, and (II) should be withheld as a mattor of
23 sound policy, or revealed ounly with appropriate

24 deletions.

25 “(B) When additional time is required for one of the
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1 above reasons, the ageney should acknowledge the request in
2 writing within the ten-day period and should include a brief
3 notalion of the reason for the delay and an indieation of the
1 date on which the records would be made available or a
5 derdal would be forthcoming.

6 “(C) An extended deadline adopted for oae of the rca-

7 sons set forth above shall not exceed an additional twenty

8 days (excepting Saturdays, Sundays, and legal public holi-

9 days) beyond the original ten-day period, except that in cases
10 involving novel or complicated issues, the head of the agency
11 personally may authorize an extended period of delay not
12 exceeding thirty days upon informing the party requesting
13 the records in writing the reasons for the additional delay and
14 the date upon which a response shall be forthcoming.
15 “(D) If an agency does not dispose of a request within
16 the ten-day period, or within an extended deadline period as
17 authorized above, the requesting party may petition the
18 oflicer handling appesls from denials of records for action on
19 the request without additional delay.
20 “(H) Final action of an appeal shall be taken within
21 twenly days (excepting Saturdays, Sundays, and public
92 legal holidays) from the date of filing the appeal, except that
93 in cuses involving novel or complicated issues, the head of an
24 ageasy personally may authorize an extended period of delay

95 not exceeding thirty days upon informing the party request- .

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/0%/14 :.CIA-RDP75BOO380R00060007d001-2

14 |
1 ing the records in writing the reason for the delay and the |
9 date upon which the appeal will be decided.
3 “(T') Denials of initial requests and appeals shall be in
4 writing and shall sct forth the exemption relied upon, how it
5 applics to the records withheld, and the reasons for asserting
6 it.
7 “(G) Any person making a request to an agency for
8 records under paragraphs (1), (2), or (3) of this subsce-

9 tion shall be deemed to have exhausted his administrative
10 remedies with respect to such a request if the agency fails
11 to comply with subparagraphs (A), (B), (C), (E), or
12 (T) of this paragraph.

13 “(H) Upon any determination by an agency to com-
14 ply with a request for records, such records shall be made
15 available as soon as practicable to the person making the
16 request.”

17 SEe. 304. Section 552 of title 5, United States Code, is
18 amended by adding at the cnd thercof the following new !
19  subscection: '

20 “(d) Bach agency shall, on or before March 1 of each
21 year, submit a report covering the preceding calendar yoar
99 to the Committee on Government Operations of the House
923 of Representatives and the Committee on the Judieiafy of 1

94  the Senate which shall include—
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15

“(1) the number of requests for records made to
such agency wnder subséction (a) ;

“(2) the number of determinations made by such
agency not to comply with any such request, and the
reasons for each such determination:

“{3) the number of appeals made by persons vnder
subseection (a) (6) (D) ;

“(4) the rumber of days taken by such agency to
make any determination regarding any request for
records and regarding any appeal;

“(5) the number of complaints made under subsec-

tion (a) (3);

“(6) a copy of any rule or regula‘ion made by such
agency regarding this section; and
Ll = >
“(7) the total amount of fees, the average fee, and
the maximum and minimum fees collected for making

records available under this section.”

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/14%: CIA-RDP75B00380R000600070001-2

Mr. Moorueap. I have asked President Nixon to designate an ad-
ministration spokesman to help us work out those details, for he has
; expressed his personal commitment to “the principle of a fully in-
" formed public in our open and democratic society.” In a letter to the
American Society of Newspaper Editors, just before the 1972 election,
President Nixon commented on the “many constructive recommenda-
- tions” which came out of the subcommittee’s hearings on the freedom
of information law. And he offered support of legislative revisions to
_improve the administration of the law.
- This is the spirit of nonpartisan cooperation which has motivated
‘the members of this subcommittece over the years and which has
‘motivated so many members of the press whose professional life is a
' commitment to public knowledge. In this spirit we can solve the legis-
lative and administrative problems which have made the freedom of
Information law a less useful weapon for the free press than had been
'hoped. And with these improvements, I am confident that the editors
" and reporters can solve their own problems of how to use the sharpened
weapon,

That is not my complete statement ; you will have trouble believing
that. But, without objection, I would like to have the full statement
made a part of the record.

" Mzr. Thone, if you or Mr. Copenhaver, have any opening statement
to submit, we would be pleased to receive it.

Mr. Trone. I just want to acknowledge the fact that Congressman

- Erlenborn is marking up the minimum wage legislation so he will not
be here for the entire hearing this morning ; but he will try to stop by.

Mr. Moorteap. I understand that he has an opening statement,
which, without objection, will be made a part. of the record at this
point, along with other material relative to the hearings.

[The material follows:]

' PREPARED STATEMENT OF IoN, WILLIAM S. MOORHEAD, A REPRESENTATIVE IN CON-
GRESS FROM THE STATE OF PENNSYLVANIA, AND CITAIRMAN, FOREIGN OPERATIONS
AND GOVERNMENT INFORMATION SUBCOMMITTEL

I might open these hearings with the words ‘“once upon a time”, for to some
Members of Congress and to some members of the press it was the dim and distant
past when representatives of both groups first got together to consider the status
of the people’s right to know the facts of government,

It was less than 18 years ago when this subcommittee held its first hearings. It
was less than seven years ago when Congress passed the Federal Government’s
first Freedom of Information Law. That certainly is not the dim and distant past
as time is measured by the calendar, but it seems a long time ago because there
has been a great increase in the flow of government information,

Nearly 200 court cases under the Freedom of Information Law, and thousands
of other cases when the law has been used to break down government secrecy
without going to court, have made the difference. But the difference between the
high wall of secrecy 18 years ago and the lower wall today is not nearly enough
of a difference.

In the first place, we are nowhere near the goal of a fully-informed public in
a democratic society which was the hope of those who started the freedom of
information fight. In the second place, the Freedom of Information Law did not
become the weapon the free press needed to fight against secrecy. We may have
fallen short of our goal of open government largely because the weapons was
inadequate to accomplish the job we planned.

That is what the Foreign Operations and Government Information Subcom-
mittee discovered after 41 days of hearings with 141 witnesses last Congress, dis-
cussing the administration of the Freedom of Information Law. We found that
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bureaucratie foot dragging-—five years of it in Democratic and Republican ad- <
n;clli'rtlistmti(»ns—-made the law a dull weapon in the hands of reporters and ~
editors,

The press has made little use of the law that they had a large share in
creating. Fart of the blame must be shouldered by the press, itself. Too few
reporters and editors know how to use the Freedom of Information Law and the ¥
agency regulations implementing it; tco many are slaves to the pressures of
tomorrow’s. deadlines and will not take the time to use the law to force open
government secrets.

A large share of the blame lies with the administratcrs of the Freedom of °
Information Law. Not one Executive Branch agency, not cne government official
testified in. favor of the bill during the Subcommittee’s hearings prior to its g :
passage in 1966. When it was passed over their opposition, they reluctantly *
administered the letter and ignored the spirit of the law.

And we in Congress must share the blame. The Freedomn of Information Law
was the product of legislative compromise and, therefore, it is not the perfect ;.
instrument that the representatives of the free and responsible press sought. ¥
That is why this subcommittee has called those representatives back again. ®

We want your advice on the current status of the peopie’s right to know. We
want your advice on the amendments to the Freedom of Information Law which
we have developed to make it a better weapon for the press to use in the fight for .
the people’s right to know.

In the letter inviting you to participate in an informal discussion with the
Subeommittee, I asked to consider—-

—Whether the need for public access to government information is as press-

ing today as it was in 1955 ;

—Whether there is easier access to government inform:tion today, and

—What Congress might do to increase the flow of information.

The men we have asked to discuss these questions with the Subcommittee
certainly sre highly qualified by virtue of their past—and their present—com-
mitment to the people’s right to know. They are:

J. R. Wiggins, former editor of the Washington Post; former president of the
American Society of Newspaper Editors; a participant in this subcommittee’s
very first hearings in November, 1955. He is now the publisher of the Ellsworth-
American in Ellsworth, Maine, and he is highly regardel as an historian and
an author.

Clark Mollenhoff also participated in the Subcommittee’s first hearings and,
I sometimes think, almost every other hearing the Subcymmittee has had, for
he is by far the most outspoken opponent of government secrecy. He is now the
head of the Des Moines Register-Tribune bureau in Washington. He has won
almost every journalism prize available. He has written numerous books and has
served in the White House early in the Nixon Administration—long before
Watergate.

Herbert Brucker first appeared before this subcommittee formally in March,
1963, but his personal advice and his books and articles had long provided guid-
ance. He was then editor of the Hartford Courant and president of the American
Society of Newspaper Editors. He has been a Journalism cducator on the East
and West Coasts and has recently published another bock on information and
democracy.

Creed Black accompanied Herb Brucker in 1983, and he appeared before this
subcommittee again in 1965, testifying on the Freedom of Information bill as a
representative of the American Society of Newspaper Editors. He has been editor
of a number of newspapers, served in the Department of 1ealth, Education, and
Welfare, and is now editor of the Philadelphia Inquirer.

Richard Smyser testified in March, 1965, on the bill which became the Freedom
of Informaton Law. He was speaking for the Freedom of Information Committee
of the Associated Press Managing Editors (and is now a Vice President) and was
then-—as now—editor of The Oal: Ridyer, Oak Ridge, Tennessee. He, too, has
advised the Subcommittee at other times, particularly on the problem of anony-
MOUS News sourees.

Today, we will be discussing with these experts the troad problems of free
information in a free society. The next two weeks we will be discussing the
narrow details of legislation to help solve those broad problems.

I have asked President Nizon to designate an administration spokesn}an to
help us work out those details, for he has expressed hiz personal comrpitment
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to “the principle of a fully informed public in our open and democratic society.”
In a letter to the American Society of Newspaper Editors just before the 1972 elec-
tion, President Nixon commented on the “many constructive recommendationg’’
which came out of this subcommittee’s hearings on the Freedom of Information
Law. And he offered support of legislative revisions to improve the administra-
tion of the law.

This is the spirit of non-partisan cooperation which has motivated the Mem-
bers of this subcommittee over the years, and which has motivated so many
members of the press whose professional life is a commitment to public knowl-
edge. In this spirit we can solve the legislative and administrative problems which
have made the Freedom of Information Law g less useful weapon for the free
press than had been hoped. And with these improvements, I am confident that
the editors and reporters can solve their own problems of how to use the sharp-
ened weapon.

PREPARED STATEMENT oF HoN. JoN N. ERLENBORN, A REPRESENTATIVE IN
CoNGRESS FROM THE STATE OF ILLINOIS

Mr. Chairman, the initiation of hearings today to amend the Freedom of
Information Act complements the hearings recently held on Executive Privilege
and the forthcoming report on security classification.

The subject of all three is information and information—if current, accurate
and pertinent—is that which keeps government honest, alert and responsive to
the need of the people. :

All governments, under all administrations, are inclined toward making avail-
able information favorable to them and withholding information of an em-
barrassing nature. These hearings—and the legislation considered herein——must
not be looked upon in a partisan manner or as an attack upon the incumbent
officials. The fact is that the reluctance to make information public appears to
have increased as the size of government has increased. This, of course, com-
pounds the problem of Members of Congress and the private citizen because
their need to know increases as the complexity of government and society
increases.

To check and reverse this dangerous trend, I have drafted legislation (co-
sponsored by many other Members) to restrict the Executive Branch’s use of
Ixecutive Privilege thereby enhancing Congress’ right to know. Thig has already
been the subject of hearings. The subcommittee will soon consider a report calling
for legislation restricting the amount of information that can be classified.
That subject must be fully explored in the future. Today, we begin hearings on
legislation co-authored by Congressman Iorton and me (together with many
other Members) to expand the public’s right to receive information by amending
the Freedom of Information Act.

The FOI Act was signed into law about 7 years ago. Almost revolutionary in
form, it established a charter of informational freedom in behalf of the public
by providing that the duty lies with the Government to make information avail-
able to the public unless it falls into certain limited categories of exemption.
Failure to comply makes an agency subject to judicial process.

While limitations upon freedom must always be questioned, the exemptions
to the FOI Act were necessary to safeguard essential government secrets, in-
vestigations and internal processes while protecting personal privacy and trade
secrets.

During the 92nd Congress, this subcommittee conducted lengthy oversight
hearings of the Act. While some may disagree with me, I believe those hearings
revealed that compliance with the Act was far more successful than many
would have predicted at the time of its enactment, We must keep in perspective
that this legislation attempted at one blow to reverse a bureaucratic state of
being. The large amount of information freed compared to the relatively limited
number of complaints lodged against the Act’s wrongful administration shows
generally a favorable balance.

Yet, mistakes and errors have been committed. In particular, the hearings
disclosed that certain of the exemptions were too broad or provided too great a
leeway for misinterpretation. Also, many agencies administered provisionsg of
the Act in too negative and restrictive a manner. Other defects included : agen-
cies’ failure to recognize their burden of proof if information is withheld, delays
in responding to requests, charging excessive fees, and failure to establish clear
channels of authority for administering the law.
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Out of the hearings grew the recognized need, therefore, to amend the Act to
correct those deficiencies which cannot reasonably be adjusted by remedial re-
form put into effect by the agencies themselves. H.R. 4960—co-authored by Con-
gressman Horfon and me--is designed to provide these corrections. Legislation
proposed by Chairman Moorhead would accomplish many of the same purposes.

The first mmajor provision of H.R. 4960 is designed to overturn the Supreme
Court decision earlier this year in EPA v. Mink wherein the court held, in effect,
that a lower c¢ourt may not question a Federal agency’s sccurity classification
of information and is not required to question an agency’s withholding of in-
formation relating to alleged internal procedures.

The deecision in this case should nnt stand. In the instance of security clessifi-
cation, ag developed in hearings last year, an extremely large amount c¢f in-
formation classified by the Government does not deserve to be classified and
can be made public without harm te national security. To cvercome this defect,
H.R. 4960 directs the courts when deciding whether requested information should
he made public to examine the information, including classified data, and to
order such information to be made public which is being improperly withheld.

Regarding the other category of information dealt with by the Mink decision—
internal proceedings—H.R. 4960 amends exemption 5 of the FQOI Act in order
that only internal memos and letters may be withheld from the public if
they contain recommendations, opinions or advice supportive of policymaking
processes. The main purpose for maintaining internal communications in con-
fidence is to protect the policymaking processes by assuring that individuals may
render opinions, advice or recommendations without fear of being embarrassed
or questioned hostilely elsewhere. This I seek to safeguard in the legislation.
Nothing else do I believe should be so exempted, whereas, under existing law,
this exemption is widely misused by agencies in withholding requested infor-
mation.

Coupled with the above provisions in the proposed legislation is authority for
the courts to make available those parts of a document—classified, internal com-
munications, or otherwise—which dc not meet the exemption requirements. This
is designed to overcome a practice by some agencies to comingle information in
order to bring all of it under the umbrella of an exemption.

H.R. 4960 amends two other major exemptions of the FOI Act in an effort to
close loopholes made apparent in the subcommittee’s hearinzs last year.

One amends exemption 4 on trade secrets so that only those documents con-
taining alleged trade secrets may be withheld which are authorized to be held
confidential by another statute and which the agency has received under aa ex-
press grant of confidentiality. This anendment serves two purposes. First, it does
not turn the FOI Act into a vehicle for conferring a trade secret exemption, as
the present language of that statute has been interpreted {o do in some cases.
Second, it makes certain that an agency does not thoughtlessly or inadvertently
confer i trade secret exemption merely through the receipt of informatior. In-
stead, such may only come about through a positive grant of trade secret status.

The other involves an amendment to exemption 7, relating to investigatory
records compiled for law enforcement purposes. Under the existing FOI Act, this
exemption has been given an nnduly broad interpretation, exempting records from
the public even though a particular investigation is no longer active or the release
of information relating thereto could in no way constitute a threat to the investi-
gation. H.R. 4960 seeks to narrow this exemption so that only those records will
be exempted which, if made public, would constitute a genuine risk to enforce-
ment proceedings, a clearly unwarranted invasion of personal privacy, or a
threat to life.

An additional provision of importance in H.R. 4960 prescribes limited time
periods in which an agency must respond to a request by an individual for
information. Generally, a request must be responded to within 10 days. Only in
five specific situations-—spelled cut in the bill—may an additional 20 days be
allowed, except where novel or complicated issues are inveolved when an addi-
tional 30 days are allowed. Appeals within an agency also must be resolved within
20 days excepl in novel or complicated cases when an adéitional 30 days are
allowed.
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I recognize that a case can be made for more stringent time requirements. Yet,
I believe that too great stringency may be unreasonable and even self-defeating
in those instances when an agency has difficulty locating the information or in
gathering it together. A little more leeway, I submit, may in the long run provide
greater amounts of information more expeditiously.

Enactment of legislation has little meaning, frequently, if the means does
not exist to enforce it effectively. Such has been the case under the FOI Act
because the need to enforce the Act’s provisions in court has frequently proven
too confusing, costly and time-consuming. In addition, especially in the area of
classified information but also in the areas of trade secrets, investigatory files,
and internal communications, I suspect courts may be reluctant or at a dis-
advantage in deciding issues on their merits because they lack expertise of the
subject matter.

To overcome this, ILR. 4960 creates a 7-member Freedom of Information Com-

- mission which, upon request of a court, Congress, the General Accounting Office,
or a member of the public (if 3 members of the Commission concur), is authorized
and directed to investigate whether an agency has improperly refused to make
information available. The Commission is not itgelf authorized to order informa-
tion made available, Only a court may do that as in the case under existing law.
But, the bill makes a Commission finding prime facie evidence—meaning that
the Government must assume the burden of proof that the withholding was legal.

From the court’s standpoint, creation of the Commission will provide a source
for reviewing large amounts of information of a technical nature, thereby
relieving the court of this burden. From the standpoint of Congress, the public
and the GAQO, a Commission of this type can save large amounts of money and
time, The Commission must act expeditiously and with a minimum of procedural
redtape. This means that the requesting party and a government agency will get a
fast, unbiased deeision on the status of information under the FOI Act.

While the Commission lacks authority to order information to be made avail-
able, knowledge by an agency that an adverse finding will be treated as prima
facie evidence against it by a court should generally tilt the scales toward
making the information public. Equally compelling may be the fact that IT.R.
4960 aunthorizes a court to confer attorney’s fees and court costs in favor of a
requesting party if information has been improperly withheld, while the Com-
mission is authorized to levy against an agency costs and attorneys fees for
improperly withholding information at the agenecy level.

In closing, may I express my pleasure at your early scheduling of these hear-
ings, Mr. Chairman. This is clearly a bipartisan matter, as Members of all
persuasion have joined in co-sponsoring our respective bills. In that spirit, T
know we can choose what is best in your bill, what is best in my bill, and together
we can report out legislation which will greatly benefit the publi¢’s peed for a
freer flow of information.

BILLS IDENTICAL TO H.R. 5425 AND THEIR COSPONSORS

H.R. 5426—Mr. Reuss, Mr, Rosenthal, Mr. Roybal, Mr. Thompson of Necw
Jersey, Mr. Thone.

H.R. 5873—Mr. Matsunaga.

H.R. 6261—Mrs. Mink, Mr. Adams, Mr. Bingham, Mr. Brademas, Mr. Brown |
of California, Mrs. Chisholm, Mr. Dellums, Mr, Green of Pennsylvania, Mr. ;
Hawkins, Ms. Holtzman, Mr. Mazzoli, Mr. Seiberling, Mr. Stokes, Mr. Van Deer-
lin.

H.R. 6792—Mrs. Burke of California, Mr. Rangel, Mrs. Schroeder.

BILLS IDENTICAL TO H.R. 4960 AND THEIR COSPONSORS

H.R. 7472—Mr. Anderson of Illinois, Mr. Fascell, Mr. Fauntroy, Mr. Hansen
of Idaho, Mr. Heinz, Mr. Parris, Mr. Riegle, Mr. Rooney of Pennsylvania, Mr.
Ruppe, Mr. Thompson of New Jersey.

H.R. 7T709—Mr. Cohen, Mr. Coughlin, Mr. Esch, Mr. Mallary, Mr. Mitchell
of Maryland, Mr. Owens, Mr. Price of Illinoig, Mr. Stark.

I1.R. 8085-—Mr, Cleveland.

IL.R. 8399—Mr. Rinaldo.

96-576—73 -3 !
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{From the Congressional Record of March 8, 1978]

MOORHEAD INTRODUCES [LEGISLATION To STRENGTHEN THE FREEDOM OF
INFORMATION Act (5 U.8.C. 552)

The SFEAKER pro tempore. Under a previous order of the House, tlie gentle-
man from Pennsylvania (Mr. Moorurap) is recognized for § minutes.

Mr, MoorHEAD of Pennsylvania. Mr. Speaker, I am txlay introducing a bill.
the “Freedom of Informatior. Amendments of 1973.” It is cosponsored by many of
our House colleagues on both sides of the aisle, and is also heing introduced to-
day in the other body by the distinguished Senator from Maine (Mr, MUSKIE),
also with bipartisan cosponscrship.

"I'he bill contains a series of amendments to the Freedom of Information Act
(5 U.8.C. 552) designed to strergthen the operation of fhe act. to broaden the
publie’s right to know, and o plug loapholes which secrecy-minded hureaucrats
have found in the present law, The measure is based upon weeks of hearings last
year by the Foreign Operations and Government Information Subcommittee and
on the unanimous report adopted last September by the House Government Op-
erations Committee entitled “Administration of the Freedom of Information
Act"—Hcuse Report 92-1419.

Mr. Speaker, the legislative history of the act, which beecame effective on July
4, 1967, clearly sets forth the rights of all Americans to know what the Federal
Government ig doing in their name--subject only to nine specific exemptions. The
law was the result of some 11 vears of investigations, studies, and hearings by
our subcommittee under the dedicated leadership of the gentleman from Califor-
nia (Mr. Moss). who presently serves as ranking Dentoeratic member on our
subcommittee. But our investigations and hearings last vear on the operation of
the aect during the past 5 years showed that in too many instances the Federal
pureaucracy has been able to sta’l, distort, and otherwise thwart efforts of many
citizens to obtain information oz documents to which they are clearly entitled
under the Freedom of Information Act.

Our unanimous report recommended a number of adninistrative reforms by
Federal sgencies to attack some of the deficiencies in the administration of the
act. Our follow-up efforts to implement these recommendations have resulted in
pledges from virtually all of the Federal agencies that they will implement our
administrative reform proposals. In this connection, I placed into the RECORD
last monrh the text of the new Department of Justice regulations which incor-
poriate most of these recommendations. I urge other Federal agencies 1o follow
the leadership of the Justice Department. Recorp, February 20, 197 3, page ES4-T.
However, we concluded that many of the barriers to the free flow of information
that Congress intended to remove when it passed the Freedom of Information
Act in 1966 can only be overcome by legislation that will clarify, strengthen, and
improve existing language in the act. That is what tbe bill introduced today
secks to aceomplish,

Alr, Speaker, because of the wide interest in the proposed amendments to the
act, I will deseribe each of them briefly :

AMENDMENTS TO SECTION 552 (A)

Azencias would he required to “publish and distribute” their opinions made in
the adjudication of cases, policy statements and interoretations adopted, and
administrative staff manuals and instructions to staff that affect the public.
rather ihan merely making therr. “available for public inspection and copying,”
as provided in the present law.

Arenciss would be required to respond to requests for records which “reason-
ably deseribes such records’’ This language is substituted for the term “iden-
tifinble records.” which we diseovered was used by the bureaucracy in many cases
to avoid making information available.

Agencies would be required to respond to requests vnder the act within 10
days—excepting Saturdays, Sundays, and legal publie holidays—after receipt
of the request and within 20 days—wilh the same exceptions—on administrative
appeals following denials to the requesting party. These time periods are the
result of a 1971 study and recoramendations on improv ng the operation of the
act as ndopted by the Administretive Conference of the nited States and would
provide £ positive mechanism fo correct one of the most glaring deficiencies un-
covered during our hearings—that of agency stalling and foot-dragging tactics to
avoid public disclosure.
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The Government could be required by the courts to. pay “reasonable attorney
.es and other litigation costs” of citizens who successfully litigate cases under
1e act. This amendment is directed toward another major deficiency of the
resent law revealed during our hearings—the high costs to the average citizen
shen attempts to obtain records under provisions of the act are frustrated
¥ arbitrary .or eapricious acts of the bureaucracy or by foot-dragging tactics.
iuch assessment would be at the option of the court and has been successtully
sed in numerous civil rights cases in past years.

Agencies would be required to file answers and other responsive motions to
itizeny’ suits under the act within 20 days after receipt. Under normal rules
f Federal civil procedure, the Government is given 60 days to file such
ssponses, although the private citizen has only 20 days to respond to Govern-
ent motions ; this amendment would plug a major loophole used by the Govern-

ent and revealed in our hearings, involving cases where repeated filing of
slaying motions by the Government stalled court congideration of Freedom
 Information Act cases for as long as 140 days. Such stalling tactics make

mockery of the law and often make the information, if finally made available
the citizen, virtually useless to him.

New provisions proposed to section 552(a) would clarify the original intent
2 Congress in connection with the interpretation of the “de novo” requirements
taced on the courts in their consideration of cases under the act. Such amend-
ient is made necessary by the Supreme Court’s decision in the case of Mink
. EPA, (410 U.8. —) decided on January 22, 1973, when the Court held that
udges may not examine in camera documents in dispute where the Govern-
1ent claims secrecy by virtue of exemption 552 (b) (1), dealing with the national
.efense or foreign policy, and are not required to exercise such in camera judg-
qent in cases involving exemption 552(b) (5), dealing with interagency or
ntraagency memorandums. The amendments make it clear that Congress
ntended and still intends that “de novo” as used in the law means that since
e burden of proof for withholding is on the Government, courts must examine
agency records in camera to determine if such records as requested by the
plaintiff in a suit under the act, or any part thereof, should be withheld under
any of the nine permissive exemptions of 552(b). It also makes it clear in cases
where exemption 552(b) (1) is claimed by the agency, the Court must examine
such classifled records to see if they are a proper exercise of such Hxecutive
srder classification authority and that disclosure of the information requested
would actually be “harmful to the national defense or foreign policy of the i
Jnited States.” |

AMENDMENTS TO SECTION 552 (B)

Permissive exemption (b)(2) would be amended to require disclosure of
nformation about an agency’s internal personnel rules and internal personnel
practices, so long as such disclosure would not “unduly impede the functioning
of such agency.”

Permissive exemption (b) (4) would be amended to modify the exemption
for trade secrets by requiring that such types of information- be truly privi-
leged and confidential, as is already provided in the case of commercial or
financial information under this exemption.

Permissive exemption (b)(6) would be amended to limit its application
to medical and personnel “records,” instead of “files” as in the present law;
this would close another loophole in the act whereby releasable information
is often commingled with other types of information in a single “file,” and

- therefore withheld.

Permissive exemption (b) (7) would also be amended to substitute the word
“records” for “files” as in (b) (6), for the same reason—to curb agency com-
mingling of information to avoid public disclosure. The amendment would also
narrow the exemption to require that such records be compiled for a “specific
law enforcement purpose, the disclosure of which is not in the public interest.” !
It also enumerates certain categories of information that cannot be withheld :
under this exemption such as scientific tests, reports, or data, inspection reports i
relating to health, safety, or environmental proteetion or records serving as a !
basis for a public policy statement of an agency, officer, or employee of the
United States, or which serve as a basis for rulemaking by an agency. i
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AMENDMENT TO SECTION 452 (C)

The amendment proposed to section (c) clarifies the position that Congre
upon written request to an agency, be furnished all information or records |
the Kxecutive that is necessary for Congress to carry out its functions. Langua
in the present law merely states that the Freedom of Information Act does n
autitorize “withholding of information from Congress.”

NEW SECTION 652 (D)

Kstablishes a mechanism for congressional oversight by requiring annw
reports from each agency on their record of administration of the act, requiri
certain types of statistical data, changes in their rexulations, and similar ty;
of information.

Finally Mr. Speaker, the bill provides that these amendments shall take eff.
90 days after enactment so as to provide adeguate time for the executive agenci
to promulgate necessary changes in their regulations and operationsl guidelin

Mr. Speaker, the Freeclom of Information Act has always enjoyed broad bip
fisau support. Our subcommittee has been forthright in criticizing bureaucra
secrecy during the past four administrations—two Republican and two Den
rratic-—when it has infringed on the right of the American people to know wh
their Governinent is doing in their name.

Onr hearings on the administration of the act last year produced much distm
ing evidence that the vast Federal bureancracy is withholding great amounts «
information from the American people by a variety of loopholes in the preser
law and other devices. Contrary to general opinion, much of the information beir
hidden by Government agencies has little to do with hydrogen bonbs, weapor
systems, stafe secrets, or cther scositive types of classified data that require
safeguarding. We found that a large number of government denials of inform:
tion requested under the act involved matters conneected with the day-to-da
activities of Federal agencies in their handling of various domestic program
finimeed ont of our tax doliars or to avoid embarrassing bureaucraric mistakes
seandal, maladministration, or other actions direcily contrary to the intent o
Congress and the publie interest.

Omn bill will help reverse the dangerous trend toward ‘“Government behiné
vlosed doors” that threatens our free press, our free society, and the efficierr
operation of hundreds of important programs enacted and funded hy Congres.
It will help restore the confidence of the American neople in their Governmen
ing its elected leadership by removing the veil of unnecessary secrecy tha
shirouds vast amounts of Government poliey and action.

We mnst eliminate to the maximum extent possible Government’s preoceupa
tion with secreey and closed door policy formulation. because it eripples 7
degree of participation of our citizens in zovernmentsl affairs that is so essentin
under onr political system. Government secrecy is the enemy of democracy.
Neerecy subverts, and will eventually destroy, any representative system-—jig:
A8 iF is necessary to maintain a totalitarian dictatorship.

The enactment of legislation in this Congress to strengthen the Freedom o.
Information Act to make it more difficult for the Fedo>ral bureaucrat to withhold
vital information from the Congress and the publie ix of paramount importance.

The hipartisan nature of this effort is shown by the fact that members of botl

parties in hoth the House and the Senate are cosponsoring this bill, Bipartisan
work has been responsible for the investigations, hiearings, and the unanimous
overnment Operations 'Comiaittee report issued last yvear. Last weelz, the gentle-
man from New York (Mr. Horrox), ranking minority member of the full com-
mittea, and the gentleman from Illinois (Mr. ErLEnBORN ), ranking minority mem-
ner o7 our suheommittee, introduced H.R. 4960, a separate bill to strengthen the
Freccom of Information Act. I was most pleased to cosponsor their bill also to
demonstrate the truly bipartisan approach that our committee follows in this
aredr, J3oth have been dilizent over the years in fulfilling their commitment to the
arine ples of the act.
. Bpeaker. hearings will be scheduled on these hills to make neaded amend-
meifs to the act following the Easter congressional recess. I invite other Membeors
who share onir concern for strengthening the Freedom: of Tnformation Act to iein
as ensponsors or to testify during our hearings. I am confident that our com-
mittea will sneeeed in reporting a workable and meaningful bipartisen bill to the
tiouse that all Members can enthusiastically support.

* * * * * L] ]
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9357, JUNE 5, 1967

- PyrLic Law 90-23, 90T11 CONGRESS,;II.R,
o ' L AN Act

o amend section 552 of titlé 5, United States Code, ‘to '¢odify ‘the provisions of
: Public Law 80-487 ° ' i

“Be it enacted by the Senate and House Representatives of the United States
f America in Congress assembled, That section 532 of title 5, United States Code,
i amended to read: - s ) :

§ 552. 'ublic information; agency rules, orders, records, and proceedings

“(a) Each agency shall make available to the public information as follows :

“(1) Bach agency shall separately state and currently publish in the Federal

sgister for the guidance of the public— . L . )

[“(A) descriptions of its central and field organization and the established

aces at which, the employees (and in the case of a uniformed service, the mem-

rs) from whom, and the methods whereby, the public may obtain informa-

»n, make submittals or requests, or obtain decisions; . -

“(B) statements of the general course and method by which its functions are

aanneled and determined, including the nature and requirements of all formal

1d informal procedures available; -

i*(C) rules of procedure, descriptions of forms available or the places at

‘hich forms may be obtained, and instructions as to the scope .and contents of all
apers, reports, or examinations ;

: “(D) substantive rules of general applicability adopted as authorized by Iaw,
ind statements of general policy or interpretations of general applicability
ormulated and adopted by the agency ; and

- “(E) each amendment, revision, or repeal of the foregoing.

ixcept to the extent that a person has actual and timely notice of the terms
‘hereof, a person may not in any manner be required to resort to, or be adversely
affected by, a matter required to be published in the Federal Register and not so
published. For the purpose of this paragraph, matter reasonably available to the
class of persons affected thereby is decmed published in the Federal Register when
incorporated by reference therein with the approval of the Director of the Federal
Register,

“(2) ERach agency, in accordance with published rules, shall make available for
»ublic inspection and copying—

“(A) final opinions, including concurring and dissenting opinions as well as
orders, made in the adjudication of cases; ’

“(B) those statements of policy and interpretations which have been adopted
by the agency and are not published in the Federal Register; and

“(C) administrative staff manuals and instructions to staff that affect a

member of the public;
unless the materials are promptly published and copies offered for sale. To the
extent required to prevent a clearly unwarranted invasion of personal privacy,
an agency may delete identifying details when it makes available or publishes
an opinion, statement of policy, interpretation, or staff manual or instruction.
IHowever, in each case the justification for the deletion shall be explained fully
in writing. Each agency also shall maintain and make available for public in-
spection and copying a current index providing identifying information for the
public as to any matter issued, adopted, or promulgated after July 4, 1967, and
required by this paragraph to be made available or published. A final order,
opinion, statement of policy, interpretation, or staff manual or instruction that
affects a member of the public may be relied on, used, or cited as precedent by
any agency against a party other than an agency only if—

“(i) it has been indexed and cither made available or published as provided by
this paragraph; or

“(ii) the party has actual and timely notice of the terms thereof,

“(8) Except with respect to the records made available under paragraphs (1) I
and (2) of this subsection, each agency, on request for identifiable records made ]
in accordance with published rules stating the time, place, fees to the extent au-
thorized by statute, and procedure to be followed, shall make the records promptly |
available to any person. On complaint, the district court of the United States
in the district in which the complainant resides, or has his principal place of
business, or in which the agency records are situated, has jurisdiction to enjoln

. |
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the agency from withholding agency records and to order the production
any agency records improperly withheld from the complainant. In such a case tl
court shall determine the matter de novo and the burden. is on the agency to su
tain its nction. In the event of noncompliance with the order of the court, th
district court may punish for contempt the responsible employee, and in tI
case of a uniformed service, the responsible member. Iixcept as to causes th
court considers of greater importance, proceedings before the district court, a
authorized by this paragraph, take precedence on the docket over all other cause
and shall be assigned for hearing and trial at the earliest practicable date an:
expedited in every way. . .

“(4) Ilach agency having more than one member shall maintain and mak
available for public inspection'a record of the final votes of each member in ever
agehey proceeding, S : :

“(b) This section does not apply to matters that are—

“(1) specifically required by lixecutive order ‘to be kept secret in the interes
of national defense or foreign policy ; :

“(2) velated solely to the internal personnel rules and practices of an agenc

“(8) specifically exempted frora disclosure by statute; :

“(4) 1rade secrets and commercial or financial information obtained from
person and privileged or confidential ;

“(5) jnter-agency or intra-agency memorandums or letters which would not b
avuailable by law to a party other than an agency in litigation with the agency

:(6) personnel and medical files and similar files the disclosure of which woult
constitute a clearly unwarranted invasion of personal privaey; :

“(7) investigatory files compiled for law enforcement purposes except to th
extent available by law to a party other than an ageney ;

“(8) contained in or related to examination, operating, or condition reports
prepared by, on behalf of, or for the use of an agency responsible for the regula:
tion or supervision of financial irstitutions; or ’

“(9) geological -and geophysical information and data, including maps, con-
cerning wells, '

(@) This section does not ‘authorize withholding of information or limit the
availability of records to the prblic, except as specifically stated in this section.
This section is not authority to withhold information from Congress.”

see. 2. The analysis of chapter b of title 5, United States Code, is amended by
striking out :

“3%2. Publication of information, rules, opinions, orders, and public records.”

and inserting in place thereof :

w59 Pyblie informeation; agency rules, opinions, orders, records, and pro-
ceedings.” - ;

Wi, S The Act of July 4, 1966 (Public Law 88-487, 30 Stat, 250), is repealed,

<ge. 4. This Act shall be effective July 4, 1967, or ¢n the date of enactment,
whichever is later. B

Approved June 5, 1967.

LIGISLATIVE HISTORY

Housz Report No. 125 (Comm. on the J udiciary).
senate Report No. 248 (Comm, on the J udiciary).
Uongressional Record, Vol. 113 (1967) :

Apr. 3: Considered and passed House.

May 19: Considered and passed Senate, amended.
May 25 ; House agreed to Senate amendments.

[From the Cengressional Itecord of April 30, 1973]

JTKARINGS ANNOUNCED BY KFORGIGN CO)PERATIONS AND (OVERNMENT INFORMATION
SURCOMMITTER ON LEGISLATION To STRENGHTEN TIE FREEDOM OF INFORMATION
Aur ’

(Mr. MGORHEAD of Pennsylvania asked and was given permission to extend
his remarks at this point in the Recosp and to tnclude extraneous matter.)

Mr, MOORHEAD of Peansylvania. Mr. Speaker, T call to the attention of our
colleagues the scheduling of hearings by the Foreign Operations and Government
Information Subecommittez on bills to strengthen the Freedom of Information
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Act of (5 U.8.C. 552). These measures—I.R. 5425 and H.R. 4960-—are sponsored
by myself and the gentleman from New York (Mr. HorTOoN) and are cosponsored
by several score of our colleagues in the House. They are designed to imprgve the
administration of the act and to plug numerous loopholes discovered during the ;
subcommittee’s investigative hearings last year and discussed in detail in the X
unanimous Government Operations Committee report based on these hearings.
(H. Rept, 92-1419). : L
The legislative hearings will begin on Wednesday, May 2, at 10 a.m. in room
. 2154, Rayburn House Office Building, and will continue through Thursday,
May 16. The first day of hearings will consist of a panel of distinguished mem-
bers of the news media, all of whom testified many years agd at hearings of the |
subcommittee on freedom of information matters when the gentleman from
California (Mr. Moss) was its chairman. They include: o ]

Mr. J. R. Wiggins, former editor of the Washington Post and former president’
of the American Society of Newspaper Editors. He is presently publisher of the
IMlsworth American, Ellsworth, Maine;

Mr. Clark Mollenhoff, Washington Bureau Chief of the Des Moines Register-

Tribune and.former special assistant to President Nixon until 1970 ;
* " Mr. Herbert Brucker, former editor of the Hartford Courant and a former
president of the Ameriean Society of Newspaper Editors; h ) '

Mr. Creed Black, now editor of the Philadelphia Inguirer, who most recently
served as HEW's Assistant Secretary for Legislation ; and

Mr. Richard Smyser, editor of the Oak Ridger, Oak Ridge, Tenn. and a vice

. president of the Associated Press Managing Editors. v

Members of Congress will be heard on Monday, May 7, beginning at 10 a.m. in
room 2203, Rayburn House Office Building. Those wishing to testify should con-
tact the subcommittee office—Extension 5-8741 by Thursday, May 3. The hearing ;
record will be open for statements until Triday, May 25. :

Witnesses from the Justice and Defense Departments and from the Administra-
tive Conference of the United States will be heard on Tuesday, May 8, beginning
at 10 a.m. in room 2154, Rayburn House Office Building.

Outside organizations and individual witnesses will be heard on Thursday, f
May 10, beginning at 10 a.n. in room 2154, and on Wednesday, May 16, beginning
at 10 a.m., Rayburn House Office Building, in room 2247, Rayburn House Office
Building. ' ‘ '

Mr. Speaker, the subcommittee began its inquiries into the “people’s right to
know" back in 1955, Eleven years later, Congress enacted the Nation's first Free-
dom of Information Act (5 U.S.C. 552), which was intended to provide the widest
possible citizen access to information and records of the TFederal Government—
subject only to nine limited areas of exemption that could be claimed by Gov-
ernment officials in denying requested information. ’

Since the law took effect on July 4, 1967, there have been nearly 200 free-
dom of information court cases and many thousands of other cases when the
law has been successfully used to obtain information or recoids from Federal
agencies without gomg to court. But vast numbers of examples of unnecessary
Government secrecy still remain entrenched within the Federal bureaucracy.
Thus, we are nowhere near the goal of a fully-informed public in a democratic
society which was the hope of those who launched the freedom of information
fight almost two decades ago.

Moreover, the law did not become the weapon the free press needed to fight
against Government secrecy. We may have fallen short of our goal of open
Government largely because the statutory weapon was inadequate to do the
job. One of the major conclusions reached after some 41 days of the sub-
committee’s investigative hearings during the last Congress, at which more
than 140 witnesses testified, was that bureaueratic foot dragging—>5 years of it in
both Democratic and Republic administrations—made the law a dull weapon
in the hands of reporters and editors.

The press hag made little use of the law that they had a large part in help-
ing to enact. Too few reporters and editors know how to use the freedom of
information law and the agency regulations implementing it. :

A large share of the blame lies with the administrators of the law. Not one
executive branch witness testified in favor of the bill during the subeommit-
tee’s hearings prior to its passage in 1966. When it wasg enacted over their opposi-
1‘cion, they reluctantly administered the letter, but ignored the spirit of the

aw.
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Congress must also share part of the blame. The law was the product of
legislative compromise and thercfore, is not a perfect instrument that is fully
usable by representatives of the free and responsible press and the public.
Legislation to be congidered at our May hearings is designed to clarify, strength-
en, and to thus make the Freedom of Information Aect a much more effective tool
in prying loose the tightly held siecrets of the Federal kureaucracy—very often
kept from the public to hide weste, ineficiency, scandal, or to protect ‘the po-
litieal eareers of individual Government officials.

Mr. Spaaker, I am confident that the broad bipartisan support for strength-
ening amendments to the Freedom of Information Act that exists within our
comnitiee will result in favorable House action on the bill which emerges from
tt&ese hesrings. I solicit the support and assistance ¢f all Members in this
effort,

House FOREIGN OPERATIONS AND
GOVERNMENT INFORMATION SUBCOMMITTER,
Washington, D.C., April 13, 1973.
Hon. RiceArp M. NIXON,
President of the United States,
The White House, Washington, D.7,

Dear Mr. PresENT : T know you are concerned about the flow of info rmation
from the government to the people, for you stated your position on the issue dur-
ing the 1968 Presidential campaign and again during last year's campaign. And
Iast year you commented specifieally on the many construetive recommerndations
for improvements in the Freedom of Information Act made in a Congressional
report (H. Rept. 92-1419) following extensive hearings by the Foreign Opera-
tions and Government Informatior. Subcommittee.

Those recommendations have bean translated into legislative proposals, and the
Subeommittee plans hearings on the proposals next month. The legislation (H.R.
5425 and I1.R. 4960) has been sent to all Executive Branch agencies for comment.

In view of the emphasis you have given this important subject, I am eonfident
you will want the legislation to Lave top-level considerarion. Executive Branch
witnesses ave scheduled to testify on May 8 and 10, 1973. and I am sure you will
want the Administration’s position clearly and effectively set forth.

I am asking, therefore, that yo1 designate the knowlecdgeable Administration
spokesman fo testify at the opening of the hearings on May 8th. The Subcammit-
tee will contact additional departinental witnesses, as necessary, to discuss tech-
nical questions in later testimony.

I hope that this designation of {he Administration spokesman will be made as
soon ag possible so that the Subcommittee can confirm arrangements for the leg-
islative hearings.

With best regards,

Sincerely,
‘WriLLiaM S. MooRuEAD, Chairman.

Ti1e WaiTe House,
Washirgton, April 17, 1973.
Hon. WiLLiaM S. MOORHEAD,
House of Representatives, Washington, D.C.

DrAr Mir. CHATRMAN : T wish to acknowledge and thank vou for your April 13
letter to the President asking that an Administration spokesman testify on May 8
at the opening of hearings on ELR. 425 and H.R. 4960,

You may be assured your letter will be called to the attention of the President
and the appropriate members of the staff. You will hear further as soon as
possible.

With warm regards,

Sincerely,
Ricuarn K. Coox,
Deputy Assistant to the President.
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ExeEcUTIVE OFFICE OF THE PRESIDENT,
OFFICE OF MANAGEMENT AND BUDGET, -
Washington, D.C., April 24, 1973.

Hon., Wirriam . MOORHEAD, .

Choirman, Foreign Operations end Government Information Subéommitiee,
Conunitiee on Government Operations, U.S. House of Ropresentatives,
Washingion, D.C. :

DEAR MR, CHAIRMAN: In further response to your letter to the President of
April 18, 1973, the Attorney General has been requested to provide an appropriate
spokesman to present the Administration’s position on H.R. 5425 and H.R. 4960
at the upcoming bearings of your Subcommittee. [

Representatives of the Department of Justice will be in touch with your staff
in the immediate future to provide the name of the individual destgnated to
present such testimony and to work out the details of his appearance.

The opportunity to present the Administration’s position on this important
subject is greatly appreciated, and you may be sure that these legislative pro-
posals will continue to receive the careful consideration they deserve.

Sincerely, ’ :
: STANLEY ERBNER, Gencral Counsel.

" Mr. Moorueap. Would you gentlemen come forward, please? We
will start the hearings now. ‘ ' o '
~ We should also recognize the distinguished gentleman from Califor-
nia, Mr. McCloskey. Our colleague from Arkansas (Mr. Alexander) is
in the wings. Before we get started, Ms. Abzug also came by.

Do you have any opening comments about the enactment of the
IFreedom of Information Law? o

Mr. McCrosxry. T do not think so. I look forward to the testimony.

Mr. Mooruran. We are now very pleased to hear from you, Mr. Wig-
gins. Then we will hear from the other witnesseés. Then the subeom-
mittee members would like to pose questions. B '

Do you have any comments before we start, Ms. Abzug?

‘Ms. Aszva. No.

STATEMENT OF J. R. WIGGINS, PUBLISHER, ELLSWORTH-
'~ AMERICAN, ELLSWORTH, MAINE

" Mr. Wigeins. Mr. Chairman, members of the committee, I am sure
you will not think it inappropriate if I commence by paying tribute
to those who launched this congressional effort in 1955, John Moss and
his colleague Dante Fascell, who is on this committee ; and particularly
to the late Harold Cross, who was counsel for the American Society of
Newspaper Editors, and I suppose appropriately regarded as the real
father of congressional effort in this field ; James Pope who was active
in the hearings and who is very active in this.

I remember very well when the committee launched its work with
a survey that Mr. Moss conducted of the practices in the Government
agencies at that time which has a bearing on what you described
as.the attitude of the bureaucracy toward the Freedom of Information
Act. We discovered then that an early bar that was being cited fre-
quently is amendment 5, U.S.C. 22, the old Government housekeeping
statute, which was being used by many bureaucrats as authority for
withholding information,
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That overcome, the committee moved on to the Freedom of Informa-
tion Act, amendments of which are now present before this committee.

I think that it is due this committee to say that throughout the years
in addition to producing lagislation, the Freedom of Information Act
and the amendment 5, Us.C 22, this committee functioned frequently
as a sort of ombudsman, as a place to which newspapermen and other
citizens denied information by Government could come vwrith their
complaints.

I think that not the least of its contributions to the facilitating
of information about Government was its constant job to prod and
encourage (Government agencies to be more forthcoming about their
information.

At the time that these hearings commenced, it was realized that the
difficulties in getting information about the Federal Government have
been enormously increased, not necessarily by the deliberate purposc
of persons in tge executive branches of the Government but by the
changing character of the Government itself, under which activities
hitherto undertaken by the legislative branch, which is ralatively
open, by the delegation of powers which have been more and more
excrcised by the executive branch, which is traditionally operated in
a less accessible way.

In addition to that there is no doubt that we still suffer as we
suffered-~it was apparent in 1955-—from the habit of secrecy induced
by the anxiety about the security of the Nation, and that shadow has
lingered over every subsequent administration, and I suppose it will be
a Jong time dissipating if it ever can be dissipated, because of the
nature of world society as it makes people more deferential toward
secrecy in Government operations when the securicy of the Nation is in-
voked as a reason for it. It becomes difficult sometimes to separate its
security as a real reason, from security as an excuse.

I note that you are addressing the opinions of those who are back
here after 18 years to testify as to whether the public aceess to Grovern-
ment information is as pressing a need today as it was in 1955. 1
should say from everything I know that it certainly is.

In the kind of world in which we now live it is even more important
than it ever has been before for the people to be fully informed.
There was a time in the history of this country and the history of the
world when an electoral error or a legislative failure or a citizen break-
down might produce a malfunction in Government for an interval, and
you could rely upon the country surviving, but in a thermonuclear
world there is some question as o whether a democratic system peri-
odieally at the mercy of a transient electorate really is going to have as
good an opportunity to second guess its mistakes.

A tragic mischance in the Democratic system might have conse-
quences infinitely more serious than they would have had 50 or 100

years ago.

And, of course, it has been clear from the beginning of the found-
ing of this Government that access to information was an essen-
tial clement of a democratic soclety constituted as ours is, and every
President in the early years made frequent witness to the importance
of this.

Gecrge Washington very wisely said that concealment itself is a
form of deceit. He emphasized the necessity of disclosure. And Thomas
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fefferson spoke numerous times on it and said one thing which I think
s often overlooked by persons in Government and that is when he
aid, “It is by all means the duty of Government to give out infor-
nation so that it may be thrown back to the Government in the varions
lorms in which public ingenuity may throw it.” ,

The late Justice Robert Jackson has referred to this-as the “inspector
yeneral law of the press.” /

We are frequently inclined to think of the press as being an adver-
sary situation related to the executive department of the Government.
3ut it can be a useful agent and assistant to the executive department

f the Federal Government in calling to their attention failures and
hortcomings in this system of government which may have escaped
‘he attention of official bodies, and which, if the Government, is quick
nd alert to utilize this enormous volunteer fact-gathering inspector
reneral, can make great use of the press as an institution for checking
an the Government itself.

You ask in your letter whether there is casier access to.Government
nformation today or not, and I think that is a matter of which more
active practitioners in the profession than I are are better informed.
But I should say that we are engaged, I think, in a race between the
expanding size and complications of Government and the progress
that this legislative committec can make In opening up the avenues to
information.

And, even if you make a great deal of progress absolutely in getting
more and more information out of the Government, the growing
complexity of the Government and the increasing difficulty of the
problems with which it deals, and the sheer size of the bureaucracy
Imposes a necessity of constantly keeping at this project. -

I would like to revert for just a moment to the point you made
about the fact that newspapers themselves had not conspicuously
utilized the provisions of the Frecdom of Information Act. While 1
think it is regrettable, ncwspapers—generally, 1 believe, as Harold

“ross frequently remarked—are far too reluctant to litigate matters
of this kind and frequently do not press in the law courts on the issues
that they ought to press for access to Government.

While this is a defect, I think it would be a mistake to assume that j
because the newspapers have not frequently used it that the law has ;
not served a very important function. i

One of the reasons, of course, why newspapers do not use this is the
time element, and I notice that some of your amendments are addressed
to this. It takes a period of weeks or months to get information, so
newspapers are less inclined to use the apparatus than they would be
if they could get it within a more limited time.

But, whether they formally use the act by initiating litigation or i
not, the presence of the law accomplishes a great purpose by making
available to those who do wish to use it, citizens and press alike, a
legal means of getting at information in Government.

T would like to say in passing that this struggle from 1955 on has
been marked by a wish of the media, so far as T have knowledge of it
and one frequently adverted to, to obtain the legal means of acquiring
information about the Government. The foundation of this effort has
been an effort to gain through legislation and through law and by
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normal process of government a better information for the general
public about the processes of their own Govermnent,

1 have looked at some of the amendments that I have seen narrow-
ing the exception; I think that it is a very difficult thing to contrive.
as it was in the beginning, statutory exemptions from the application
of the act that either do not g0 too far or that do not go far enough.

1 appreciate the difficulties with which the committee is confronted
in this area. co

I think I would like to close by saying that I think the continuing
work of this committee, the ongoing work of this committee, is as
important as any other particular picce of legislation that they produce
in any particular session’ of Congress, and T think it would be much
too hopeful to expect that this committee, or the Senate committee, ox
Congress as a whole, can completely eliminate ambiguities in th.
goverrmental structure that relate to the right of the public, the right
of the people, to have an access to information.

The exercise of these rights in the long run depends in great part on
the continuing interest of Congress, on the continuing energy of the
press ifself, and upon the unending scrutiny by the legislative branch
of the practices of the executive branch. Without that ongoing work,
any particular piece of legislation is going to fail to meet your ulti-
nate goal of widening the public’s source of information about their
own (fovernment.

Thank you, Mr. Chairman.

Mr. Moorigan. Thank you, Mr. Wiggins. T can understand why
my distinguished predecessor as chairman (Mr." Moss) called upon
you ai; the first hearings on freedom of information legislation.

The subcommittee would now like to hear from someone T believe
might possibly be characterized as the “designiated pinch hitter” for
the subcommittee, Mr. Clark Mollenhoff.

STATEMENT OF CLARK MOLLENHOFF, WASHINGTON BUREAU
CHIEF, DES MCINES REGISTER

Mr. MorreNtiorr. Thank you, Mr. Chairman.

I o not know when I have been before a committee under better
cirenmstances, With the Watergate affair, the Nixon administration
has proved everything that T warned about back in 1955, and it seems
doomed, to provide more dramatic examples as the days go by.

I inight say that exccutive privilege, which 1 stressed at that par-
ticular period of time, was the problem then, and thanks to the Presi-
dent, John Dean, and Mr. Kleindiest, we have had a very dramatic
demonstration of how evil this kind of doctrine can be, The whole
tragedy of Watergate is obsession with secrecy on the part of Mr.
Haldeman and Mr. Ehrlichman. Tt has destroyed & number of young
subordinates at the White House durin & that period of time.

Whatever happens to Ehrlichman and Haldeman at this stage, they
well deserve it. They were the leaders.

What happened to some of the other young men—Magrudsr, Hugh
Sloan, and miscellaneous others-—is the real tragedy. I do not feel that
those people would have knowingly done anything wrong. But they
were caught within the power of Mr. Haldeman and Mr. Ehrlichman
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and would have done anything they were asked without question. This
was their downfall. : e -

No, what we had in this Watergate matter was an atmosphere of
total sccrecy over the White ITouse. I tried to work against this when
‘T was over there as Special Counsel to the President. In a few cases
T actually overruled the Justice Department: and. provided material
for this committee, among others. C _

There was a foreign aid matter in Vietnam on which Congressman
Moss was intercsted in obtaining records. The ATID Agency used
axecutive privilege to bar him from doing so. The Justice Department
racked the ATD Agency and the State Department. But on a Saturday
T overruled them and gave Congressman Moss the records.

T might say that that caused some little- consternation in Mr.

Mitchell’s shop. When he asked me for an explanation, I gave him an
extended explication which went into all- the reasons and the law
behind the matter. I concluded it with a very effective quote from
Richard Nixon on this subject, made before the House, April 22,
1948. T would like to quote that for the record here because it. so
‘dramatically stands out against what Mr.. Mitchell has been doing
recently. _ : -

On April 22,1948 Representative Nixon said:

T say that this proposition cannot stand from a Constitutional standpoint or
“on the basis of the merits for this very good reason. It wonld mean the Pres-

[ ident could have arbitrarily issued an cxecutive order in the Bennett-Meyers
Case, the Teapot Dome Case or any other case denying this Congress of tho
United States information it nceded to conduct an investigation of the Hxecu- ;
tive Department, and the Congress would have had no right to question his i
decision, '

That is precisely what Mr. Nixon was doing in January, February,
and early March. He was laying down the flat rule that he would

" not permit his Counsel or other White House staff members to go
before either the Judiciary Committee or at that time the Senate Se-
loct Committeo headed by Senator Ervin. That was a policy doomed
to failuve from the outset, and it is amazing to me that Mr. Nixon
did not realize how untenable it was. '

The events that nnfolded involved Mr, Dean in some aspects of the
crimes. 1 think it is ironic that John Dean (who is drawing up Mr.
Nixon’s statement on executive privilege which includes not only i
present Government employees, but past employees) was one of those
involved in the cases. it is now apparent that the policies he was
setting forth there, with Mr. Nixon’s knowledge or not, have covered
up his crime, and T think that that points out precisely what we have
in mind- here. ' :

Now, it would have also covered up both crimes (and I use those -
terms advisedly, because the overt acts that have been admitted by ;
Mr. Mitchell af this stage do eonstitute prima facie evidence of crime,
obstruction of justice, and failure to avoid criminal acts) and he as the
chicf law enforcement officer in the Nation was in a position to know of
people on the Committee to Reelect the President who were going to
commit or were contemplating crimes of a very serious nature, and he !

did nothing about it. i

Senator Curtis made reference to this yesterday in a most forthright
manner. Ie commented that John Mitchell had a responsibility not
only not to have approved it, but to have specifically directed the
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individuals who mentioned it, that he would take action against it if i
took place and direct them not to do it.

With regard to execuiive privilege, there was also the matter o
Ernest Fitzgerald, an Aic Force cost analyst, who was firea after hav
ing griven testimony relative to the billion dollar overruns on the C--5A
program. This committee is quite familiar with the details of that case

in that instance, the Air Force tried to use executive privilege tc
avold giving testimony hefore a Civil Service Commission hearing
Fitzgerald had charged that they had covered up or were covering ug
perjury, falsification of records, and a smear job. Now, I had som:
familiarity with that from my term of duty ia the White House. 'Th:
Air Force made an effort ro impose an executive privilege on me, whicl
[ declined. T declined on the grounds that I had not believed in th?
oxeentive privilege. When Mr. Nixon hired me, he was aware of thi:
and, in fact, I believed that he was opposed to executive privilege a
that particular stage. '

1 had read his statements in connection with the House hearings, ir
conuection with the tax scandal hearings in th: Senate, and I believec
that he too saw the evil of secrecy, the fact that the President frequent-
ly is caught by being the last to know about crimes in his own house-
hold.

T think that what has transpired in the last few months has demon-
strated very clearly that the President did not know what was going
on in his own household.

At Teast we can hope that he has acted on those statements.

With regard to the frocdom of information laws, I think these are
good laws, and I do realize that there has been maladministration of
these laws through the normal tendencies of bureaucrats to hide every-
ihing.

The press has not been aggressive enough in following through on
this —and T might say that the committees of Congress have not been.
Tn those instances where there has been a followthrough, it has been
possible in most cases to break through and get the facts.

I have had a number of instances where agencies were using the
excepiion on personnel records to bar the press——me specifically—from
records, on standard baekground about people that might be published
in “Who’s Who” or any %i.ogr:u,phical sheet that was put out by the
ageney. Such things as where they went to school, when they were born,
where they had worked. These were denied me by both the poverty
program and by the AID agency, and I made a fuss about it.

Unfortunately in the first instance the Civil Service Commission
Lacked the agency, which is typical of what the Civil Service Commis-
sion has done. There is no more outrageous agency in this eity from the
standpoint of coverup than the Civil Service Commission. I raight say
that this was dramatized in connection with the Fitzgerald hearings,
where Chairman Hampton or the general counsel approved Herman
Staiman’s raling that the hearings should be closed because it was
somehow easier to get the truth when you did not have the press and
the public aronnd.

I thought that that particular type of thinking had gone cut in the
dark ages, but it was still around, and Bob Hampton was even arguing
it with a straight face for a period of months. More recently, since
he was slapped down by Judge William Bryant of the U.S. district
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court and then by a unanimous district court or circuit court of appeals
decision, he has been of a different view. .~ =~~~ - '

But this does not take away the fact that he was going to impose
a closed hearing on Mr. Fitzgerald when what Mr. TFitzgerald wanted
was an open hearing so he might expose the shenanigans that the Air
Trorce had used in getting rid of him. '

In that instance the grounds used for firing him was a RIF, an
abolition of the job. That was the subterfuge for disposing of a man
who had done something to displease his superiors. 1 became knowl-
edgeable about some aspects of the kinds of smears that they were
doing to Fitzgerald. '

There wero contentions that he was a security risk which they could
not back. There were contentions that he had conflicts of interest, which
they could not back, and these came to my attention at the White
House. And when the chips were down, I finally went before the Civil
Service Commission and willingly gave up my executive privilege and
testified for them.

With regard to the freedom of information laws, I agree with Russ
Wiggins that the oversight functions of the committee of Congress
represent the greatest strength that there is, and I think that recent
developments demonstrate that Congress is really our total hope in
keeping a bigger and bigger exccutive branch under control. We cannot
expect the people in the White House to want to disclose those things
that are at odds with their programs, that which they want to sell the
American people. We must depend upon the force of Congress, and
that force can be aided by an aggressive press.

And on that point let me say that the Post has done an absolutely
magnificent job on the Watergate. I think they have demonstrated
very dramatically why we do not need any shield laws. As you know
T am opposed to shield laws for the very same reason that I am op-
posed to execntive privilege.

‘A shield law, when you get right down to it, would give every mem-
ber of the press an executive privilege, the same thing we are fighting
in the Watergate matter. If that is not a dramatic example that needs
no embellishment, I cannot find one.

Mr. MoorrEsD. Mr. Mollenhoff, T felt that spear going through from
the front to the back and then out the other way.

Mr. Morrexmorr. I am willing to say that your intentions are good.

Mr. Moorrrap. That is the only person that is attempting to claim
executive privilege, in the Fifzgerald case not even claiming it in the
way the proponents of executive privilege claimed it. That is sheer
affrontery.

The subcommittee would now like to hear from Herbert Brucker. He
appeared before the subcommittee back in 1963, We look forward to
hearing your thoughts in regard to the Treedom of Information issues
today, Mr. Brucker.

STATEMENT OF HERBERT BRUCKER, WINDSOR, VT.

Mr. Bruckrr. Thank you, Mr. Chairman and members of the com-
mittee. I would like to address myself to the first. of the questions that
vou have asked us to discuss: whether the need for public access to
Government information is as pressing today as it was in 1955.
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I do not think that any of us would have a question that the answer
to that is “Yes.” Toward that end I have prepared a brief written
statement that I brought along. If I may, I would like to leave it as
part of your record, but not take the time to read it

Mr. Moormean. Without objection, the full statement will be made
part of the record.

[Mr. Brucker’s prepared statement follows:]

I'REPARED STATEMENT OF HERBERT BRrUCKER, WINDSOR, VT,

The eoncern of your Committee with strengthening the Freedom of Informa-
tion Aet is in one sense a technical matter of insuring public access to informa-
tion about government. But it seemns to me chiefly signiticant as part of the end-
less political struggle of the governed with their governors, The issue is not just
freedom o information, but this: Who shall hold ultimate power-—the zovern-
ment, or che people?

Wae ofien quote, but in practice more often forget, the fundamental principles
once put in few words by James Madison :

“Nothing could be more irrational than to give the people power, and to with-
hold from them information without which power is abused. A people who mean
to be their own governors must srm themselves with power which knowledge
gives. A popular government without bopular information or the means of ac-
quiring if is but a prologue to farce or a tragedy or perhaps both.”

In recent years the increasing complexity of society has prompted Congress to
insure popuiar information by legislation, especially through the Freedom of
Information Act. Those of us whe have spent our lives ia this field are happy
to see your committee now strengthening this Act, in light of experience under it,

Congress has not only taken positive steps to insure freedom of information,
it hag also consistently refused to take the opposite course of violating the First
Amendment by making laws abridging freedom of the press. Today, however,
¥you are asked to make such a law.

I refer to the proposed revision of the Federal criminal code, 8, 1400, T am
sure the committee is familiar with this bill, sections 1121-1125 of which are
frightening in the breadth and sweep ol information they would make secret,
apparently beyond hope of redress. I trust Congress will again refuse to go along.

What is troublesome is the fact that since World War 11 both the executive and
Jjudicial departments have moved into the vacuum Congress has deliberately left,
as required by the Kirst Amendment. It scems to me that both the other depart-
ments are now making what are ir. effect laws abridging freedom of the press.
And public acceptance of what they have done has given those actions the force
of law.

As I understand it the classification of information—making it an official
seeret-—is based on no law whatever. It is based instead ou President Truman’s
Executive Order 10290 of 1951, and subsequent executive orders. But as the
late Iaroid I. Cross, a recognized legal authority on freedom of information,
wrote in his The People’s Right to Know [Columbia University Press, 1953,
p. 2071 :

“The regulations prescribed by the Order do not directly affect relations
between government and private citizens and are not binding upon the general

ublie.”
P Neverthelass the public now acecepts classification as law, so much so that it
considers an Ellsberg to have broken the law by making classified information
yublic.
! The executive has not been slone in giving the force of law to abridgements
of freedont of the press. The courts. historically the ultimate defenders of civil
liberties, are now themselves making law abridging freedom of the press.

Thus it seems to me that, by agreeinz to hear the Pentagon papers cases,
the Supreme Court abridged freedom of the press. By not refusing to hear
the cases the Court. in fact for a time kept the New York 11 mes, the Washington
Post, and others from publishing what they believed they ought in the public
interest to publish. If that was not the prior restraint supposcdly unthinkable
since Blackstone in the 18th century, what was it ?

In tbe end of course the Court did permit publication, on the ground that
in seeking to enjoin publication government had not met “the heavy burden”
of justifying prior restraint. But was that not a way of saying that, in the
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‘future, there might be times when the government might enforce prior restraint
permanently ? i
) Not only that but even some of the concurring opinions among the nine |
the justices wrote seemed to assume, as did the dissenting minority, that gov-
‘ernment information belongs not to “We, the people” but to government. At
one point, for exampie, Chief Justice Burger wrote:

“To me it is bhardly believable that a newspaper long regarded as a great
institution in American life would fail to perform one of the basic and simple
duties of every citizen with respect to the discovery of possession of stolen
property or secret government documents. That duty, I had thought-—perhaps
naively~—was to report forthwith, to responsible public officers. This duty rests
on taxi drivers, Justices and the New York Times.”

To me this statement takes it for granted that there is no gray area here,

~ If the government says information is secret then it must remain secret—even
though without it the public is powerless. Under this assumpfion, leaking
information that the government does not want leaked is simple theft. That
means theft not only of the phygical books, the Pentagon papers themselves,
but algo the information they contain.

To me it is not that simple. The guestion remains: who owns the news—
especially the news of government? If the government owns it, then the Ameri-
‘can people will no longer have that “information without which power is abused.”

Mr. Brucker. Well, I think one thing that makes this broader claim
entirely pertinent is the specific information in the Freedom of Infor- I
mation Act itself is important and the fact that the public, on behalf !
of whom the newspapers fight for freedom of information, the general
public seems to take 1t for granted that the burden is on the newspaper
and the other media rather than on the Government. In other words, to
think that, yes, it is right that the Government have sccrets. This
is something I think is very difficult to combat through legislation or
any other way ; but I think 1t is the most important thing.

On the question of whether there is easier access to Government :
information today, again I would have to plead ignorance there being i
no longer a newspaper editor. But I can simply express my delight ;
in the first place that we have this Freedom of Information Act, which |

|

came up from nowhere and that now you are tightening it.

I would like to endorse the proposed amendments along the lines !
of changing phraseology and that certain records should be made l
available, publfished, immediately. I think that is very much the right !
idea. :

And as to what Congress can do to increase the flow of information, i
1 would simply say keep it up. I think it is wonderful that you are |
here. Thank you. I

Mr. Moorsiean. Thank you very much, Mr. Brucker. We appreciate
not only your oral testimony, but also your excellent written statement
as well.

The subcommitteec would now like to hear from Mr. Creed Black,
who is editor of the Philadelphia Inquirer. I think it is appropriate
to describe your paper’s successful case on the FHA appraisals, but
carry on in your own way, and, if you want to touch on it, fine.

STATEMENT OF CREED BLACK, EDITOR OF THE PHILADELPHIA
' INQUIRER, PHILADELPHIA, PA.

Mr. Bracx., I would like to refer to that, Mr. Chairman, but I
would first like to second the general sentiments cxpressed by Mr.
Wiggins in his eloquent opening statement here, and then I would

96-576-—73—4
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I want to agree with hini also on the fact that this committee is ter-
ribly important, too. We telk constantly in'a particular editcrs’ group
with which I am active-~the Associated Press of Managing Kditors—
about, our freedom of information work; how we seem to do the same
things, perhaps, year after year and yet the unquestionable need for us
to do the same things year after year. I think that same standard ap-
plies to this committee. We certainly need this committee.

I want to agree with Mr. Mollenhoff on Watergate, I think—-and this
is not an original thought of mine—that it is cercainly very, very clear
that, while the deed itself was bad, the coverup that followed has over-
shadowed it as something that we regret very, very much happening.

And it is just too bad that, as he said, the obsession with secrecy has
brought down so many possibly otherwise fine men.

¥ want to agree with Mr. Black on the need to open up the processes
of Congress as well as the processes of the administrative branch of
the Government. T want to agree with the general tenor of Mr. Bruck-
er’s statement, most of all, perhaps, with his brevity—and I will try
to emulate that.

As far as the nse of the existing bill is concerned, I have talked with
a good many of my editors—they are out at the Shcoreham this week.
The theme that runs through their answers to the question o “Why
have not we used it more #” is that it takes too much time. You get lost
in the process. It is also toe expensive ; you need to hire legal counsel.

Theve is another theme, however; that despite these imperfections
and despite our minimal use of it—the law—so far. the fact that the law
is there is important. It has put out some fires before they have gotten
too big. S0, by all means, while we have found imperfections with the
law. while we agree that we should use it more, we certainly think that
the Jaw—-the action of 1968—-vas still very important.

We also think that, maybe, we as newspapermen should pay a little
bit more attention to soms of the others who have used the law—used
it, perhans, more effectivelv than we have—particnlarly the legal pro-
fession. We should look at the ways that they have used it.

In 1966 when T testified, there ware two themes Y tried to emphasize.
One was that the Government was big and getting bigger and, there-
fore, the need for access to information was big and getting bigger
also. T think this is still valid. The other primary point was that this
law might be looked at by Government people as really of more assist-
ance to them than it is to the press and the public, as it is a device by
which mare information about their processes will become better un-
derstood by the public and, therefore. more likely to be accepted.

I wonld like to go further back than 1966. I would like to gc back
to 1952 and the meeting of the American Society of Newspaper Edi-
tors here in Washington—ther. at the Statler-Hilton. T had an assign-
mont this snmmer to reread the proceedings of this particular meeting
as part of a history project for ASNE. T was really astounded at the
eloguence on freedom of information that came out of that mecting.
T was also rather mortified that so many of the thiags that I thought
were being said for the first time in 1972 really had been said-—and
in many respects better—wsay back in 1952, )

One point was made during those (1952) proceedings very effec-
tively by n man named Harold Cross, who was a special counsel to
ASNT: which had hired him to help them with freedom of informa-
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tion activities. He emphasized that while it is important that we record
Congress’ “ayes” and “nays,” and that we record the decisions of the
administrative branch, more important than this is that we record the
Government in the process. We need to interpret better, report more
extensively and make the public feel more a part of the processes of
government, I think that that is still terribly important. .

Now, really, when I think about the question of information, it just j
becomes so terribly simple to me. The more T am in this business, the
more convineed I become—the more a sort of fervor I develop—ifor !
the simple fact that if people are given information they will react
intelligently, much more intelligently than most of us give them
credit for. When they are not given information we get the opposite i
reaction. . ‘ . {

Relative to the Watergate, T would like to raise this question: If ’
the President, perhaps, had held regular press conferences, as most
of the Presidents prior to him have donej if there had been this addi-
tional exposurc by him, this regular exposure? Granted all of the
shortcomings, all of the imperfections and all of the circus atmos-
phere, we newspapermen, as well as, perhaps, you Congressmen, dis-
like about press conferences, they still are the way by which the Presi-
dent is exposed, not only in a situation where he gives information,
but one where he gets information as well from the mere fact.of this :
exposure, i

I would just like to.ask you all to consider whether if he had been
more accessible to the press—regularly over a period -of months,
years—and particularly the last 9 or 10 months—might circumstances.
of Watergate be different ¢ '

I would like to go cven a little further than that and suggest that
while I do not want to get us into an argument about the Vietnam war,
we probably all agree that it eould have been a more positive experi-
ence for the country than it was. . : .

So again, T would raise the question : If there had been, not just more
information about that war in the process, but, perhaps, a better job
by us as newspapermen in reporting that information, interpreting it,
maybe the course of that war might have been a little more positive
that it turned out to be. ‘ A

Now, in rereading my own testimony (in 1966) I alternately gagged
and applauded. One statement that I made in 1966 and which I stand
by today, is this: “Trust the people with the truth, and they will
seldom betray your trust. Mistrust them, deny them the truth, and you
will reap what you sow.” : :

But really, somebody in 1952 said it much better than that—and
this again is from the proceedings of the American Society of News-
paper Iiditors. It was actually said by James Pope of Lowsville, and
he was quoting the then mayor of Milwaukee, a man of the name of
Trank P. Zigen. T have no idea where he is now, but in-one sentence
he pretty much said it all: “The degree to which we have eliminated
secrecy 1s the measure of our civilization.” Thank you.

Mr. Moormrap. That’s a very eloquent closing note, Mr. Smyser.

First, I want to commend the panel. The five of you here are all
in the business of dealing in words, and you did it in less than 1 hour
and 5 minutes. I hope that I and my colleagues will emulate your
excellent example.
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Myr. Smyser, some of your thoughts about information and intelli-
gence of the people reminded me of something said by one of my po-
litical heroes. the late Speaker Sam Rayburn. Ile said, “Never under-
estimate the intelligence of the people, but never overestimate the
amount of information they have.” In other words, give them the in-
formation, and they’ll make an intelligent decision; and I think this
is what the thrust of your testimony has been.

All of you have given us so much food for thought that we almost
suffer from indigestion; but I thought I'd just pick up some of the
things that you said and emphasize them. I think that Mr. Wiggins
remarked that this subcommittee is sort of an “ombudsman” for news-
papermen and the public generally for getting information. I think
that generally would stand repeating for the people generally, almost
especially to the newspaper industry, because we’ll never be able to
write a law that’s so clear that it won’t need some active enforcement.

You also said that the press acts as an “inspector general” of the
Government. I'd like to think that the Congress also does that job, or
shonld do it to the maximum extent possible.

The recurring theme has come from the panel that the mere ex-
istence of the freedom of information law is a good thing. And T think
it was also brought out that after a lawsuit had been brought, the re-
;nction of the agency on the next request for information was much
hetter.

Let me urge upon you that you continue to use the legal remedies
of the act, even though it costs money, and even though the procedures
are somewhat ponderous, as they will continue to be, no matter how we
amend the law. If you win in court a few times, T think it would be
very beneficial, even if it costs a little bit of money to do so.

While we have already held other hearings on “executive privilege”
bills, we always like to hear Mr. Mollenhoff speak so eloquently on that
subject, because under the doctrine advocated by someone who is no
longer the Attorney General, Mr. Mollenhoff appeared before a sub-
committee and gave his views on legislation dealing with the abuses
of executive power. The cxercise of the “Inspector (General” function
of the Congress, to use Mr. Wiggins’ deseription, becomes more and
more important as the Government, particularly the executive branch,
gets bigeer and bigger. T would have to say to you gentlemen that, in
my opinion, there has been less than adequate control by the Congress
over the activities of the executive during the past 10 or 15 years.

To get to the technical part here, I would like to ask Mr. Brucker
about the concept of the burden of proof. The Congress intended to
put the burden of proof on the Government agencies when they were
going to withhold information, rather than the other way around. And
vet, T take it from your testimony that you felt that at least the con-
cept of the newspaper industry was that the burden of proof was not
sufficiontly on the Government. You felt that you had to persuade
them.

AmT correct, Mr. Brucker?

Mr. Brucker. I don’t quite recognize that as what I said.

My. Moortreap, Well, I would like some clarification.

Mr. Brucker. I don’t think I—I may have misspoken and said that,
but T don’t think so. One thing along that line that I think I said was
that the public tends to accept that Government secrecy is good ; and
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that was the problem, becausé the whole thing is supposedly in the
/interests of the public. And I certainly agree that if they have infor-
mation, they will tend to do the right thing. _

But certainly, I have seen through the years recently a feeling

“that the newspapers or television is too nosey, and you’d better let
the Government alone. And that is a matter of some concern.

Mr. Moormeap. Thank you, Mr. Brucker. :

Mr. Alexander? .

Mr. ALexanper. Thank you, Mr. Chairman. )

I’d like to thank these gentlemen this morning for their presenta-
tion. I have respected the press for many, many years; and I’ve gotten
recently to appreciate it even more. I'd %Iike to say to those of you who
are here and for the record that, but for a persistent press, in my
judgment, the Watergate scandal would still be covered by the cloak of
executive privilege,

1 appreciate what you have done to help this Government and help
this country deal witK the facts and truth about that matter and other
matters that need to be brought to light, and to the public.

I recall that in a previous hearing with Mr. Mollenhoff, which was
interrupted by one of the frequent fire drills that we have around here,
beginning at around noon. During that hearing I asked, based upon
your experience, what remedies you would recommend, as a practical
matter, that Congress should think of or contemplate legislation about,
that would assist the day-to-day gathering of information for
Congress. ‘

We have a problem here, as you know, getting the agencies to re-
spond. It appears to be the general rule that we run into, especially
with some of the agencies, you wait 2 days and then the Congressman
will forget about it. And, of course, we have staff assistants, and we
try to overcome this problem, but it is a problem. :

Now, Mr. Black referred to the possibility of establishing an ap-
peals procedure. I'd like to ask both of you, if I might, would you
contemplate the possibility of an extension of maybe t%e Comptroller
General’s Office, or a branch of Congress possibly, even the jurisdiction
of the Library of Congress, that could in some way facilitate the
gathering of information from the standpoint of congressional
inquiries ¢

Mr. Brack. Well, T have not, as I said in my testimony, really
thought this through. The idea was one that Mr. Hoyt advanced, and
I am not sure about the procedure. I remember recently receiving in
my office a thick file from the—I don’t know whether it was the Comp-
troller General, or whether it was the General. Accounting Office; I
believe it was GAO—that said that it, too, has difficulty in getting
information.

So T think that any appeals mechanism of this kind wounld almost
have to be de novo and have something that could, obviously, work
quickly, because the only purpose of this would be to save time. Other-
wise, I think if you get it mixed up in any other large bureaucracy,
you could end up consuming more time than you could ever hopefully
save. ~

Mr. Arexanper. Well, I know in most cases, if I stop whatever
else I'm doing and do nothing else but become an investigator, I can,
under most circumstances, obtain the ‘information that I want. But
this is very time consuming.
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This, of course, is a burden to our people we represent in our offices;
and they need this assistance somewhat.

Mr. MotLeNEOFF. 1 was Presidential ombudsman, so to speak, and
had this kind of a function within the White ITouse. Before I left the
White House, I made a speech down in Houston, Tex., where [ laid
out a Presidential ombudsman role that would fulfill this. It would
be a sratutory thing. : o ,~

T vealized after that stage, approximately 11 months in ths job,
that you had to have access to the President. You had to have that writ-
ten into the law, and you had to have independence.

And I believe very sincerely that an ombudsman with about a dozen
accountant investigators could keep this Government pn the track for
Congress, for the public, and for the press. ' '

Mr. ArzxaNpeER. Mr. Mollenhoff, may T interrupt ?

You are not recommending that we turn this funetion over to the
executive branch ? o

Mr. MorneexaOorF. No. T saw that my role in the White House was
hampered because of the lack of access I had to the President, due to
Haldeman’s iron control. And he did not really appreciate the speech,
becanse in several of the recommendations T made as to Cabinet rank,
there would be no question about the ombudsman’s authority to obtain
records and reports. Looking for a man of great experience, stature,
and impeccable integrity, I mentioned John Williams as the type of
man who should have that job. He was then at the hrink of going out of
the Senate and retiring. Job tenure, to insure the ombudsman’s total in-
dependenee, a law was 4 requirement for the job tenure,

Other necessities included direct access to the President at all times,
an initial staff of 12 to 20 lawyers and accountants with years of ex-
perienes; on investigations of (Government operations, and public re-
ports to the President, to the Senate, and the House (that would be
made simultaneously so that there couldn’t be any coverup of what the
ombudsman wanted to report).

His job would be devoid of any partisan political authority or re-
sponzibility. The only power of the ombudsman would be the power
of persuasion bv the facts and the conclusions in his reports (that
would be issued either every & months, every 6 mcnths, or every year
and with provision for special reports from time to time when. there
wag a snecial need for a kick of some kind). :

Mr. Moorrman. Could you provide us a copy of that speech for the
record ?

M, MorreNHOFF. Yes.

Mr. Mocrnrap., Then it will be made part of the record.

[The information referred to follows:]

TixcrerTs Fronm Srprer ny CLAEk R. MOLLENHOFF, SPECTAL COUNSEL TO THE
Prisioryt. BeErFore THT HoUstoN RoTary Crus MreTing, JUne 11, 1870

* % & appagant hureaueracy is the greatest obstacle today to proper functioning
of the govsrnment and has created a sense of frustration from the lowest student
up ta the presidency. The sense of frustration, dramatized by some of the gtudent
protests. is also present among businessmen, city, county, and state political
leaders. Senators and Congressmen and federal government officials.

A pronerly organized and staffed ombudsman office can make the federal gov-
ernment rore respongive to the thoughtful complaints of the public and more
respcnsive to the will of the Pregident,
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My expericnce as your presidential ombudsman coupled with more than 25
years of experience investigating government mismanagement and corruption
at all'levels has convinced me that a properly structured and staffed ombudsman
office can be the answer to many of our most serious problems. It would provide :
- 1. A place for citizens to lodge their complaints against arbitrary bureaucratic
actions with the hope of having the grievances examined carefully.

- 2. It would provide the mechanism for thoughtful depth examination of com-
Plaints and would force the production of records dealing with government opera-
. tions and decisions.

8. It would provide a means of separating legitimate complaints from frivolous
complaints and -would provide periodic publication of the findings of fact and
conclusion. Reports published on a semi-annual or annual basis would force gov-
ernment agencies to give greater attention to the necessity of justitying decisions
to an independent body and for correcting decisions that are erroncous,

The ombudsman office could be created by the President within the White
House or it could be established by law independent of the White House. Essen-
tial to the proper functioning of this office are the following:

1, Cabinet rank so there can be no question about the ombudsman authority
te obtain records and reports.

2. A man of great experience, stature, and impeccable integrity.

3. Job tenure so that there can be no doubt about the ombudsman’s total in-
dependence (a law would be required for job tenure),

4. Direct access to the President at all times.

5. An initial staff of 12 to 20 lawyers and accountants with years of experience

- on investigations of government operations either with congressional committees
or with government agencies, or both.

6. Public reports made to the President and the Senate and the House on an
annual or semi-annual basis with provisions for speecial reports.

7. This job should be devoid of any partisan political authority or responsibility.

The key to the successful operation of the federal ombudsman office is the selec-
tion of an ombudsman to head this new structure. This must be a man of great
experience in the investigation of government who is recognized by the public .
for his great stature and his impeccable integrity. Senator John J. Williams, Re- :
publican of Delaware, is the only man who comes to mind immediately as having
the full credentials necessary to do this job. He will be retiring from the United
States Senate at the end of 1970. His conduct as a member of the United States
Senate over a period of twenty-four years is recognized by Democrats and Re-
publicans, liberals and conservatives as having been in the highest tradition of
publie service. )

I believe that the establishment of an ombudsman office, headed by Senator
John Williams, would do more than any other single act to restore faith in the
federal government.

Expensive reorganizations and realignments of government activities have been
usually only a slight reshuffle of the same old bureauecratic cliques. John Williams
and a small effective staff could break up the old bureaucratic patterns and re-
store integrity and fair play in many areas where it has been missing for years.

OMBUDSMAN

Many indictments and convietions followed the exposure of corruption in the
Truman Administration. Revelations of conflict of interest in several high offices
in the Bisenhower Administration resulted in a rash of resignations and a few
indictments. There were indictments and conflicts arising out of scandals in the
Kennedy Administration.

I have no doubt that the Nixon Administration will be plagued from time to
time with similar problems. We had one major first test in conneetion with Major
General Carl Turner, It was possible to demonstrate the advantage of swift non-
partisan action in connection with the Turner matter. We were able to learn of
serious problems involving Major General Carl Turner, who had been appointed
last March as the Chief United States Marshal. His resignation was obtained
within a matter of a few hours after the Administration became aware that he :
was not worthy of his position. The hearings before the Senate Permanent In- i
vestigating Subcommittee demonstrated dramatieally that it was important that ;
we came to grips with that issue and removed the man who failed to meet the
standards required by this Administration.
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The publie was understanding because the Administration took action against
an appointee of the Administration at the first point at which it was clear that
General Turner did not meet the Administration’s standerd. When Turner was
appointed in March, there was no reason to believe he was other than .an expe-
rienced career military investigator. There was no record of arrests or convic-
tions to mar his record.

The mistake of appointing Carl Turner was the mistaze any Administration
could make and there was public understanding of this and no editorial criticism.
I hope thet the swift corrective action in the Turner case will set the tone for
this Administration. -

I hope that the Nixon Administration will always be able to find the true facts
at an early stage and brush away the excuses and rationalizations that are so
frequently brought forward to cloud the issue. i

I was named presidential ombudsman because President Nixon wanted some-
one in the White House who would be mainly concerned with the problems of in-
efficiency, mismanagement, and corruption in the federal government, The juris-
diction was to be roughly ‘that of a government operations committee of the
Sena'e or House. .

Tt is not a role that has carried any direct responsibilities in the political
area or in the program policy areas. It stresses government operations.

It has heen an effort to establish a mechanism outsiCe the normal chain of
command for the administration of government programs for independent fact
finding on problem areas that will take advantage of the whole range of govern-
ment. sources, plus a wide range of sources outside of the federal government.

The President and others in his administration have been familiar with “De-
spoilers ¢f Democracy” and ‘“The Pentagon” which were nonideological and
nouparfisan ease studies on the problems of dealing with inefiiciency, misman-
agement and corruption in a wide range of government agencies, The President
wanted that approach. :

Many of our Presidents have been embarrassed by commenting upon govern-
meni provlems beforé they were apprised of the full facts on cases involving
ineffclency. mismanagement, and corruption in their administrations. President
Truman inade errors in his comments and explanatious on problems involving
the Reconstraction Finance Corporation, the Internal Revenue Service, and some
other agencies. This made it appear that he was condoning questionable activi‘tgf.

President Fisenhower made similar mistakes in press conference commieéfits
on the Dixon Yates case, and in connection with the Adams-Goldfine ‘matter.

Presidens Kennedy made similar mistakes in commenting at press conferences
on the Billie Sol Estes ease, on the TFX case, and on other matters. - =~ ' !

All suffered some major embarrassmerit because they relied upor the normal
administrative chain of command. At a late date they found ¥hat men with a
stake in the case, from a standpeint of official responsibility or 4§ a'result of in-
volvement in questionable activity, had given them inaccurate inforthation.

President Nixon, who had exténded experience in dealing with congressional
investigations, has realized the hazard of dealing with’ information that comes
through the bureaucratic chain of command. He has wanted to keep the possibility
of error déown to a minimum.

Soriens errors in dealing with the problems of mismanagement or ccrruption
can do irreparuble harm to an administration from a standpoint of its credibility
on international or domestic matters, and in its dealinzs with members of the
Sen:te and House. . o e

The many grave problems-—domestic and foreign, that must be dealt with today
create conditions that make it particularly important that there be a mechanism
to protect the President from the errors that can arise from overreliance upon
the bureaucratic chain of command. '

It ix important to establish an effective government-wide follow-through on
past prohlem areas, and to set the tone for what the President expects of his
owr: administration.

The ombudsman program I suzgest could bring some much needed idealism to
the American Democracy. It could bring some of the jidealism that I found in a
few of my early teachers, an idealism that I tried to catch in poetry a few years
ago.

g:I thinlk it is equally applicable to men in government. men in the communica-
tions business, and to others today as we contemplate the job of teachirg and
inspiring the young of this nation. i
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Mr. Movrenmorr. I have the speech here. I'm proud of every bit of
that speech, as I am proud of my testimony here a number of years ago
onexecutive privilege. : '
Mr, Mooriteap. Mr. McCloskey.
Mr. McCrosgry. Thank you, Mr. Chairman.
" Gentlemen, I'd like to speak to your comments and your thinking
on the problem that has become of growing importance as these hear-
ings have continued.
The Freedom of Informafion Act, in subsection 5, exempts inter-
agency, or intra-agency, memoranda or letters which would not be |
available by law to a party other than in litigation with the agency.
‘We have had both Deputy Attorney General William Rehnquist and !
Deputy Atorney General Mary Lawton come before us and state
the position that this interagency memoranda meant under this law
that any communication within the Government from one-person to :
another, one agency to another, was exempt not only from disclosure ;
to the public, as the law provides, but exempt from diselosure to Con- :
gress, and the Supreme Court case so held. ;'
And we seem to have assumed in the evolution of the relationship
between the branches, over the last two decades at least, that the ex-
ccutive is entitled, for means of the efficiency of the conduct of its
affairs, to keep in secret memoranda, opinions, and judgments rendered E
back and forth in the executive branch. ’ !
Mr. Morrexuorr. Mr. McCloskey, if you pardon that, I think that’s !
where the Congress is wrong—their acceptance of the fact that therc
is any way the President can keep anything sccret for any extended
period of time, other than the decision period. Executive privilege has
no law. There are no court decisions on that subject; and the vague,
flimsy, constitutional argument is without base. Warren Burger has
put together an extensive study on.that subject matter.
-« Mr. McCrosgey. I appreciate that, Mr. Mollenhof}. I heard the tes-
timony you gave to the subcommittee carlier on that subject. But the
basis even for this debate has been the acceptance that Government,
like business, could not continue to operate efficiently unless the com-
munications between its exccutives and its management were entitled
to be in confidence. : o
I have been concerned with this question, as these hearings have
g‘ogresscd. Is it perhaps time that we now impose a differcnt test on
overnment than we would on business? Perhaps we should require
that the interagency memoranda be made available to the public and
to the Congress, except in very narrowly defined situations.
We have a growing acceptance, both through Congress and through
the public, that perhaps it is'time that we state unequivocally in the
law that there is no privilege on the part of the Executive to withhold
any information of any kind from the duly instituted requests of
Congress. .
We have the power to hold such information received in Congress
if the Executive demands it. I’m wondering if this is not perhaps the
time and the place for this debate to be considered on the floor, to
proceed on the basis that we now hold Government to a higher test
than we have done until now.
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Mr: Mornenttorr. You have this right under the Constitution, and
you shouldn’t have to reiterste it. It just takes some guts up here and
some deep digging, so that people are absolutely clear on their rights.

You see that the problem——-

Mr. McCroskry. Let me interrupt you. I think in view of the Su-
preme (Clourt decision in the Ménk case that there is no longer a right
to claim this prerogative without cnacting something in the law. As
the Mink case pointed out, Congress does have the power to enact
the law as explicit as it wishes: and I don’t think we can just acquiesce
and say that in view of the Mink case we can remain silent.

We would now have to enact into law some such unequivocal state-
mentf.

Mr. Morrentorr. Well, this condition has arisen because commiftee
people up here, chairman and members of committees, have not realized
their full rights. John Moss and the members of this committee have
been among those who have understood fully.

Mr. McCroskrey. You asked for the report here.

Mr. MowrexNtrovr, Senator Ervin understands this thoroughly and
has done a study in the law. There are too many chairmen up here who
acquiesce, who are engaged in taking less than the truth for soft
touches from the agencies. And it’s going to take an abolition of those
practices to get the kind of tough attitude from up here.

T tell you, if T was running a committee up here, there wouldn’t
be any gquestion about making an issuc of it.

Mr. McCrosxey, T understand.

Mr. Morrextrorr. If T were on a committee up here—--

Mr. McCrosxkey. I understand your position, but let us apply the
point fo an argument that was made to me by an Arned Forces officer
vesterday. He testified as to their required loyalties to their command-
ing officer, in this case the Joint Chiefs of Staff, and that in the dekates
that preceded the taking of a position beforc the Congress by the
Joint Chiefs, a lot of conflicting opinions had been rendered back
and forth on both sides of the issue.

They felt. that they could not run the executive branch if Congress
had the authority over the Joint Chiefs, or say, on the members. re-
garding the bombing of Cambodia or the bombing of any part of Asia.
Individual members of the Defense Department were then asked for
their individual opinions that had been rendered in the decisionmak-
ing process.

T’d like to hear the comments of other people on the panel about this
subject. Do you see any difficulty if Congress made it a law that sub-
ordinate employees of the executive branch had to render specific state-
ments of fact and opinion that preceded the ultimate decisionmaking

rocess?

P We have always restrained ourselves, or Congress, from demanding
those facts and opinions if they differ from the final judgment of the
executive branch ; and that is what this part of the law is all about. It
preserves the confidence of the interagency reports em the basis that
the decisionmaker should be entitled to have been handed forth-
right advice from his subordinates and he could not get it if that sub-
ordinate was later going to have to tell the truth about his point of
view.
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Could I have some comments from the panel on that specific
example ? : o Do :

Mr. Moormeap. I think Mr. Wiggins would like to address that.

Mr. Wigerns, Mr. Chairman, an effort to define this line that sep-
arates the powers has gone on from the beginning of government.
I think Senator McClay introduced it in the First Congress when he
leveled upon Alexander Hamilton a request for an appearance.

I respect the ingenuity of this committee and Congress, and I am
doubtful myself whether we can utterly remove the ambiguity of the
constitutional provisions separating the powers of the relative branches
of Government by statute.

I think that there is one wholesome lesson to be learned from read-
ing all of the cases of contest between Congress and the President about
executive privilege—and I’ve examined at length the solution of
ombudsman that my colleague has ventured forth—but I think that
if you go over all of them from the beginning, you will discover that
Congress historically has not been able to compel an executive de-
partment to disclose when it has not wished to do so. But it has gen-
erally been able to make it wish it had. And this is the ultimate power
of Congress, that whatever the separation of powers may be, at least ;
there are these deferences that one power, department, owes another, i
and our constitutionalist views on excessive withholding of informa- |
tion. If the Congress persists in its purpose, it usually has been able
to make the executive wish that it had divulged the information to |-
Congress. i

Mr. McCroskry. I wish I could share your confidence. I'm afraid
it was the press and Judge Sirica, however, that changed the Fixecu-
tive’s position on the executive privilege. I don’t think it was the
Congress.

Mr. MorreNtroFr. Let me say-that I think that there is an obligation
on the part of Congress in these circumstances to stay away from
far-out causes where they do not have the body of public opinion be-
hind them. The weakness of the congressional branch in those cir-
cumstances becomes apparent, because you can’t sell it to the public.

You should stay on firm, nonideological grounds. And I think that ,!
the Vietnam war, with all of the problems that it brought up, has
wealened the Congress in this respect. Generally the President. could
rally the country behind him on some of his most controversial de-
cisions there, because Mr. McCloskey, you would have been among
those who took some rather far-out positions from time to time, and
would have in that instance weakened the power of the Congress to i
appeal to the people. And that’s all you can appeal to. f

Mr. Brack. Mr, McCloskey, I'd like to speak to your question on the "
basis of my experience here in the Department of Health, Education
anii Welfare. ’ ’

t was my observation then that without the kind of legal actio
you're talking about, the people who had serious reservati%ns ubonrt] |
policies being proposed by HEW didn’t have great difficulty in com- :
Iunicating those to the Hill. I spent a lot of my time up here testify-
Ing becaunse that was my job; and T would frequently encounter people ]

n our department who were also up here, not testifying but making
their feelings well known. °
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The second. is that I think that anything of this kind invites a lot
of self-serving. I participated in a number of meetings at HEW, which
I then resd Izlt%)out in the papers the next day; and they didn’t sound
like the raeetings I had attended.

Those were not public meetings that ’'m talking about. These were
policy meetings. And there are people there who have axes tc grind
and hides to save; and I think the Congress should look with some
caution on statements of this kind, that do take exception to a clepart-
ment’s official policy. It’s obvious that anything that comes up here
froutany executive department has been preceded by a lot of give-and-
take and differences of opinion.

Mr. MoCrosgey. That is my question. Do you think the Congress
should be able to get these give-and-take commerts by directing the
executive branch to provide t, em, or do you think the executive hranch
shouid be able to withhold the frank, candid exchange of different
opinions that you would see in ultimate policies?

Mr. Brack. Well, I agree with Mr. W iggins, both as an editor and
as someone who has spent time in the executive branch, that it’s g
terribly fine line to draw; and I think the ambiguity is a problem
that must be left, and it must be resolved like a lot. of other problems
of this kind on a case-by-case busis.

Mr. McCroskey. You would say that the executive branch should
be able to claim the privilege to refuse to divulge to the Congress on a
case-by-case basis, information that is exchanged. Do I understand
your testimony correctly ?

Mr. Bracg. I think that executive privilege is something that should
be used only in the most extreme circumstances. I think I would say
at the samsa time that Congress should itself be very cautious in making
the kind of demand that would provoke this sort of confrontation.

It just seems to me that it is an invitation to sone sort of chaos if
every time you take a department or an agency’s testimony, you go
behind that to find out how many people disagreed with it and to hear
from those. As one of the members said—T guess Mr. Alexander——it,
takes yon s long time to get responses from the Executive; and having
been down in the bureaucracy, I can tell you why it does take a long
time. It’s a slow-moving operation because everybedy has got to get
into the act.

Mr. Movuinmiorr. Let me say chat you mentioned-——-

Mzr. Mocrarap. Mr. Mollenhoff, please be brief, because T want to
vield to Ms. Abzug. The chair has been operating under a loose 5-
minute rule, but if I don’t tighten it up a little bit, we won’t be able to
finish hefore the first quorum ca)l.

Ms. Abzug.

Ms. Apzra. What we're considering here are amendments of the
Freedom of Information Act. Tsn’t there g very sharp conflict in the
issue we’re now discussing here in that the very existence of the Free-
dom of Information Act has sort of set up a right of executive privi-
lege? Also, do you think that the amendments that are being proposed
remedy this problem sufficient]y ?

Mzr. Morzentorr. The Freedom of Information Act does not seis up
an executive privilege. The executive privilege—and that’s the termi-
nology, I think, that the Members of Congress should. get well in their
minds and clear on.
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The Freedom of Information Act sets up certain exceptions under
the law. Executive privilege is something that the Presidents have
claimed in recent-years as an arbitrary right that they have, regardless
of the law. And that is the all-embracing thing, And Mr. McCloskey
a few moments ago mentioned that they should be able to claim the -
privilege. You see, I don’t accept that there is any privilege. i

Mr. McCrosxey. What do you say about the Court decision, and 1 !
specifically refer to executive privilege? Do you disregard the Supreme
Court’s statement that there is an executive privilege? '

Mr. Morrenmorr. I think that there is no executive privilege.

Mr. McCrossey. What about the Supreme Court decision on it?

Mr. Movtenaorr. The Court decision on this can be cleared up by
proper handling of the issue here in Congress.

Mr. McCroskey. Well let’s concede that, but the Supreme Court de-
cisions are the supreme law of the land, are they not? i

Mr, MorLengorr. They are the supreme law of the land.

Mr. MoCroskry. Well, then, how do you come off

Mr. MorLexmorr. Bad cases make bad laws.

; Ms. Apzue. I'm going to yield to the Representative from Cali-
lornia.

Mr. Mortexsorr. We can have this out someplace else.

Mr. McCroskmy. I happen to agree with your conclusion as to the
law, but I don’t think we can ignore the Supreme Court.

Mr. MoormEAp. Ms. Abzug, I think Mr. Wiggins would like to make
4 comment.

Ms. Anzua. Please, if you would.

Mr. Wicarns. I think you raise a very interesting part about any law,
and in freedom of information or relating to this, raises the possi-
bility by describing the access inversely, you Himit the access.

T think this statute comes as near as surmounting that difficulty as
a statute can by its declaratory sections, in which it tries to lay down
the premise that the public is entitled to information per se; in the
absence of the showing of the Government agency, that it isn't en-
titled to it. And so the presumption has frequently prevailed in Gov-
ernment that the applicant has to show cause as to why he sho uld be
given. ITowever, I think that to a degree the act as it’s devised has tried
fo escape the dilemma by its very terms of what is exempted, creating
a new privilege of withholding. And it’s not entirely escaped.

And any time you set up a definition of what the public is entitled
to, you inferentially concede that it isn’t entitled to everything. The
law, as the chairman said, is a product of compromise. It’s very dif-
fenlt to draft that list of exemptions in such a way as to gain the con-
sent of the committee or the consent of Congress. And the list of ex-
emptions go a lot further than many members of the committee wish
to go and any of the newspaper witnesses wish to go.

But I think it has to be considered in its day that it was a great
improvement on the preexisting situation, and that the amendments
that are now proposed further refine the cxemptions. And that under
an ideal circumstance, one would probably wish that the exemptions
weren’t as broad as they were.

Ms. Aszua. Well, we are dealing here with another interesting prob-
lem. Many believe that there is no reason not to share with the legis-
lative branch matters which pertain to national security, military
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seerets, or foreign relations, when Congress or a committee deems this
information necessary. :

Members of Congress, who are officials elected by the peop:le, have
more justification for sharing so-called secrets than officials appointed
by the President or his subordinates, especially if they are to legislate
wisely.

We are dealing with the s:atute which, I believe, has a built-in priv-
ilege, and I'm not sure whether the amendments sufficiently overcome
it. I wonder whether there’s any justification for this statute, even as
amended, and whether we don’t in fact limit our rights by it.

Mr. Morre~tiorr. Let me explain that I think that the Freedom of
Information Act, the basic thing in it that is good under any circum-
stances, it provided a vehicle for getting into court for the first time,
when you didn't have a financial interest in the information you wera
secking. And that, in and of itself, was a good step forward.

There will always be discussions and disagreements over the pre-
cise terminology of the exceptions. I expect that. T expect also that
there will always be disagreements over the manner in which these
things are interpreted by the various agencies; because they will al-
ways be interpreted by agency lawyers who will look at the situation
maore en the agency side,

I agree with you completely, Ms. Abzug. The Congress should be
theoreticeally entitled to everything that the exeeutive branch has, be-
catse the Congress set up the executive branches in the first instance.

"heve are practical problems from the standpoint of national se-
curity to become involved. There should be in the Congress a vehicle
for obtaining those, and I would not tell the Congress how to do that
particular thing.

In speaking about far out causes. I did not wish to be critical and
say that vou were not entitled to the information. T was saying that
you must accept the fact that if yvou do not have a broad base, your
case is not as good. If you are on the wavelength of Jane Fonda and
people of that stature, then you do not have a cass that will appeal to
middle America. Mr. Nixon will always be outdealing you in that
instance; and that’s a practical fact of life.

Ms. Agzve. Well, he does have a very good case of that right now.

Mr. Morrr~unorr. He docsn’t have a very good case with regard to
the present situation, with rogard to Vietnam, or to the Watergate.
But he had a good situation, according to the polls, over a period of
3or 4 years; and he made the most of that.

Ms. Anzue. It’s a very interesting point you’re raising, Mr. Mollen-
hofl’, if you'll forgive me for interrupting. But we know from nistory
that sometimes Congress and the people are not up to date as to what
has arisen. The war in Vietnam is a sad example of this. And I think
that it was our responsibility to get a lot more information than we
did get about the war in Vietnam, so that we could have more aptly
reflected, indeed, where the public was on this issue, and could have
more effectively represented them.

Mr. Morrenuorr. Well, I think that when people are on committees
like this, that you do have a manner of making vour point pvblic. T
think thst one of the greatest opponents of the administration was in
probably the best strategic position—Senator Fulbright—on the other

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/34 : CIA-RDP75B00380R000600070001-2

side. I think that he failed totally because he did ot have the courage
nor the diligence to do the work to make the points. He has been, I
would say, a lazy chairman of the Senate Foreign Relations Commit-
tee; and he has not followed through on cases involving just basic in-
tegrity in government. ' ’

Mr, MooruEAD. Mr. Thone.

Mr. Taone. I have no questions.

Mr. MooruEap. Mr. Stanton. '

Mr. StanTon. I appreciate your appearing here.

First of all, I’d like to know if you have any idea how many mem-
‘bers of the electronic media have ever used the Freedom of Informa-
tion Act. Noidea ?

Mr. MorLenHOrF. Noideg at all.

Mr. Staxton. The reason that I make that point is that I'm con-
.cerned about broader issues. The Gallup Poll shows that your in-
.dustry is a dying one as far as providin% information to the American
public. The American public receives 70 percent of its information
from the electronic media, and approximately 30 percent, according
to the Gallup Poll from your

Mr. Morrexaorr. They’re the poorer for that.

Mr. Stanton. That may be, but that is a fact, or at least that is a
statistical fact. And I think Mr. Smyser might want to raise a point
here.

Mr. Smyser. I simply would say that it is not a statistical fact; that
is, statistics would show precisely the opposite. I can’t quote them
now, but I know that they exist. 1 just have to challenge that.

My, StanTon. I think another fact is the diminishing number of
newspapers in American cities. For example, in my community there
used to be five newspapers; teday there are two. And frankly, those two
have the same lawyers, and they operate out of the same ballpark and
the same ballgame in such a fashion as you can hardly distinguish
them.

So that as an objective individual I look at them and say how much
information do we get from them ?

Mr. MorrewvHOFF. Let me just offer the opinion that that’s an irrele-
vant statistic, whether how much you get from television or news-
papers, because in fact the television does very damn little enter-
prise reporting. And most of what they have comes initially from
newspaper digging. '

Mr. StanTtoN. That’s just the point T was going to make. The Water-
gate story indicated there was a great deal of pressure pnt upon the
Washington Post in terms of its licensing other interests in terms of a,
television station; and my question for the members of the panel is
should the Government reexamine its role in terms of the electronic
media and the control it holds over it in the light of the pressures and
the fact that the public is getting more and more every day its infor-
mation from the electronic media ¢

Mr. Wiceins. Congressman, we don’t feel we’re dying. I think the
printed media will long survive. But since you solicit & point of view
on this, I would like to concur with some testimony that I think was
given before. And I think the time has arrived when the electronic
media should be subjected to ne scrutiny by the Government, but to
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see that they adhere to the wavelengths that have been assigned to
them.

The limitations that have been originally imposed on the media
arose at g time when there were a limited numkber of channels, and
modern technology is now making available in any community in this
country probably more channels than can be economically utilized
by those who would like to use them.

And a3 soon as that situation came to prevail as a necessity for limit-
ing them, and supervising them, and requiring that they be insur-
ing a public service, it again disappeared. And as long as the media
is subjected to an examination of its performance periodically by a
commission that judges the character of its programing, and the
nature of the people who appear on it, and whether or not it’s serving
the public interest, the electronic media is in 2 precarious position.

This is my own personal and private view. T speak for no one else.
Tt offends my sense of freedom from the Government intervention.

Mr. Morre~tiorr. I’d like to sav that I assoeciate mvself with those
remarks, because I feel that even with the superficiality and irrespon-
sibility and biases that exist in television, that any Government con-
trol of any aspect of it would be worse.

Mr. Smryser. I'd just like to elabhorate a little bit on the question of
whether or not we are a dying media. There are all kinds of other
figures that we could cite here, such as total newspaper circulation
figures. Tt’s very, very true that newspapers have sort of redefined
their role in about the last 15 or 20 years, and to a large extent because
of the effects of the electronic media.

T3ut there are just all kinds of positive signs in our business. There
is the upsurge of the local newspaper and its importance, its under-
standing of its role better.

I just need to be on the record as saying that T take exception to
vour statement that we’re a dying media.

Mr, Sranton. Well, T thirk in terms of what T understand about
the newspaper media, it is my judgment-—and of zourse, it’s strictly a
personal opinion—that the rewspapers do a less effective job today
than they did 15 years ago when T started in political life. And T say
that because the advertising dollar is more and more going to the
electronic media, and the rescurces available to newspapers to cmploy
investizative reporters to do a job is less and less.

And hbecause those resources are less, and because the eleztronic
media do not employ investigative reporters in the same sense and
the same purpose that newspapers do, I think we get less effective
coverage of Government.

Mr. Brack. Well, Mr. Stenton, may I suggest that we have the
American Newspaper Publishers Association send you some material
on the cconomic health of our industry. T think that you’ll find that
you really have some bad information on some of the statistics.

Mr. SranTon. Well, T would like some information that would show
me that the newspaper industry is a viable, healthy industry ; because
I’m not so sure it is.

Mr. Brack. We'll see that you get it.

Mr. MorLeNwoFF, Let me straighten one thing out on invest'gative
reporters. Being in that field for the last 30 years, I happen to believe
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that there is more active investigative reporting today than there was
20 and 30 years ago, and even than 10 years ago; and that it’s being
done in.a more responsible, effective manner. And that could be at-
tributed in.many respects to.places like the American Press Institute
and the seminars that they conduct; Nieman fellowship programs, and:
a number of other programs of this type. =

Mr. StanTon. Well, let me point out something to you. I do not
want to make a case against the newspapers of the world or appear.
antinewspaper, because I am not. But the fact of the matter is that
there are seven Congressmen from northeastern Ohio who are coverec:
by two major dailies, the Plain Dealer and the Cleveland Press; and
the fact of the matter is that three reporters cover that area for two
major newspapers. And then if one sees one of these reporters, in
terms of legislative branch of the Government, once a week, it’s
unusnal. :

What I am saying is that they do a less effective job in coverage in
terms of input of the Congress itself than they do of the local city
council meetings. :

Mr. Mortensorr. Well, from my own standpoint T think that I can
say that there would be a certain responsibility on the part of the
Congressmen to conduct themselves in an effective, newsmaking man-
ner; and that they would be, under those circumstances, covered more
thoroughly.

There are members of our delegation that have very little coverage;
and they shouldn’t have. There are others that have a great deal of
coverage, and shouldn’t have,

Mr. Stanton. Let me say this, that the ability to get coverage has
never stopped me from getting it. I get very good coverage. I get
coverage that I personally regulate in terms of my press releases. It’s
my coverage and my judgment of my image. That doesn’t give any
credit to the American newspapermen.

Mr. MorLENmiorr. Are you doing anything wrong that they’re not
catching?

Mr. StanToN. They’ll never know it.

Mr. MorLENuorr, Let me say——

Mr. StanTon. You'll never know it.

Mr. MorrexmorF. 1 have a staff of three men in our operation here.
Our operation is not to influence the members on ideology or politics;
it’s to cover them straight. It’s also to cover them tough if they do
anything wrong. :

I don’t know of anything that any of them are doing wrong right
now, but there have been some in the past—five, one Senator and four
Congressmen—who were eliminated because they were covered too
thoroughly.

Mr. gTANTON. Well, T don’t want to get into the personalities of it;
and T could just rate you as an exception.

Mr. MorrengOFF. Nor do I want to. '

Mr. Staxton. Well, T could just rate you as an exception to a rule;
but I happen to believe that there is less investigative reporting and
less good coverage of the Congress of the United States. And if there
was more in the past, or if there was less in the past, then it was a
truly difficult time in the fifties or around there.
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Mr. Swuyser. Mr. Stanton, I think on the matter of investigative
reportglg we could answer you with one word, Watergate.

Mr. ScranTow. Let me say this, that T would agree; and I would com-
mend the Washington Posi, and particularly Katherine Graham,
because [ understand fully the application of Executive power on that
matter in terms of what hapoened. And I think it’s good. I think it’s
salutory in terms of the Amorican system. I think it is a credit that
the American system can even survive this type of thing.

But the fact of the matter is that a Watergate has existed ir many,
many other areas of the GGovernment for a long, long time; and I have
not. seen the

Mr. Morrenmorr. Have you been reading my column ?

Mr. SranTon. I do not read you.

Mr. MorzenmorF. T have one column a week, ard I can hardly keep
up with the scandals I can document.

Mr. Buack. And Mr. Stanton, this is going on all over the country.
We can document this for you. I’ve sat on the Pulitzer jury a conple of
times judging the public service area where newspapers all over the
courttry are conducting very extensive investigations and revealing all
kinds of wrongdoing; and it’s happening, % think, in every State.

Mr. Sranton. I think they are publishing the wrongdoing in. many,
many arcas; and I think that it’s salutory. All I am saying is that I be-
lieve that we have to have a fuller and broader approach in terms of
your industry, but more importantly, we have to Lave an investigative
approach from the electronic media which would strengthen the posi-
tion of the American public.

Mr. MorLENHOFF. We're involved now in an investigation with the
Commodity Exchange Authority. This is a $200 billion Exchange
Authority which controls the boards of trade across the country. It’s
an absolutely outrageous scandal situation involving these $200 bil-
Yon. and we're having some difficulty getting the Congress interested.

If you want to come aboard, we’d be glad to have you; and we'll send
a copy of our series up to you at any point.

Mr. StanTton. I'd appreciats that.

Thank you.

Air. Moorunap. Next to the members of the panel, I see that Mr.
McCloskev is fidgeting raore than anybody except the panel; so to
relieve his blood pressure, I'1l let him speak.

Mr. MoUroskey. This isn't really a blood pressure item. I’d just like
{o ask three peripheral questions that bear on this.

Now, vhe first, gentlemen, with respect to the health of t_h(g news-
paper profession. Do you feel that Congress should subsidize the
posial rates that are now being considered by the committees of the
Coneress in order to maintain smaller newspapers ¥ L

Do von feel this is imporigmtgfor Congress to assist: in the health of
the newspaper profession today ? L

Mr. B]E‘)[T(E)KEIE T didn’t quite hear that. To subsidize ?

Afr. McCroskey. The postal rate question. We have delegated to
the U.S. Postal Service and to some public corporations the control
of nostal rates. We are now considering elsewhere the question. of
whother or not we should not grant some subsidy rates for smaller
newspapers to permit thern to survive. I think M. Stanton’s supposi-
tion is correct. We are hearing from a lot of small print media that
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j;Sh_ay eannot. survive with their postal rates, on the basis of the Postal
Service.

Mr. Moorigap. Mr. Brucker first, and then Mr. Wiggins said he
would like to answer. . s ' :

 Mr. Brucker. Well, isn’t the remedy for that to go back to the
original conception of the second-class rates? That because of their
importance in public information, newspapers should be delivered as
swiftly as first class, and should be subsidized. )

It seems. to me that what the Congress ought to do is simply go
back to that. There is no reason why the Post Office Department
has to make money any more than the Defense Department. -

Mr. McCrossEy. Well, that’s the question. On freedom of informa-
tion, which is in the jurisdiction of this committee, do you gentlemen
feel that freedom of information in America today and the role of the
newspaper requires the subsidy for a public service?

I think Mr. Stanton is absolutely correct that smaller newspapers,
particularly in the rural areas where we find great middle America
1s yet not aware of some of the examples that appear in your column,
Mr. Mollenhoff. :

And I think all of you who haye done interior work have found
the print media away from New York and away from Washington
much less comprehensive in their coverage of some of these items.

Mr. Morrexmorr. Well, if the Congress doesn’t realize now what a
mess it made out of things in accepting Red Blount’s Postal Serv-
ice Corporation, it should go out tomorrow and turn this whole thing
around. It's been a disaster from the standpoint of financing, from
the standpoint of delivery; and I think it should be investigated ab-
solutely all the way through, and I say turned around even before
the investigation, because the investigation will take too long. And that
would mean coming back to the second-class rate, first-class gervice
and delivery which Mr. Brucker

Mr. MoCroskgy. Is there any disagreement with that on the panel?

Mr. MooreEAD. Mr. Wiggins?

Mr. Wrcerns. Mr. Chairman, I would like to associate myself with
the criticism of the U.S. Postal Service, which Mr. Mollenhofl has
just uttered. I do think that it is a matter that is just not related to a
utiliarian function. It is definitely related to freedom of information
in terms of all the stuff that moves through the mail. And I think the
quasi-public agency has been set up, has embarked upon its own re-
vision of postal philosophy, at war with all of the good Postmaster
Generals from John Wanamaker to James Farley, who operated on
the premise that the nearer you could handle the mail to the point of
origin and to the point of distribution the better it was.

And since the central sorting has been instituted, the bringing of all
the mail into large cities where the problems originally arose, and
then sending it back out again. And all this has been doing is incur
costs which cfficiencies of mechanization are going to be overwhelmed.

But back to the central problem of newspaper rates. I think that
many small newspapers are affected by the ability to get into the hands
of their readers their publications; and that if they had to rely on in-
dependent distribution it would put upon them a further burden which
they couldn’t bear.
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And I think they’re also getting into a very precarious situation,
because the pileup of lower class matter is Involving newspapers,
which are really not being handled in a first class manner, but are bein
dealt with as though they were circulars. So that the delivery time o
many local newspapers Is incredibly delayed, sometimes up to 3 or 4
weeks after mailing, ‘

And it’s a very unfortunate effect upon the usefulness of the point
to the publicasa whole. . -

Mr. McCrosgry. I have another question which relates to something
which Mr. Mollenhoff said, as it relates to Mr. Ziegler. It is a matter
before the committee, and thst is the question that has been raised.

We do have a statutory section that it is a crime to lie to a part of
Government for the exchange of information ; that it is a crime for the
member of the press to lie to the congressional committee,

I wonder if we should consider making it a crime for a Govern-
ment employee to lie or consciously withhold informatjon, or give a
deceptive answer in response to g newspaper report or a questicn.

Mr. MorLensorr. I think that it would be helpfal if somehow there
would be a situation created where the Press Secretary at the White
House weuld feel that he was under oath.

We've had a disastrous situation over there in recent months, We
have had 10 months of falsehoods, with Mr. Ziegier contending that
he could make it all go away by saying it was simply inoperative at
this point.

I don’t know how one goes about this from the stundpoint of putting
him under oath every time he comes in there. But I think that as a
public official and as spokesman for the President of the United States,
a rather important position, he has been our only avenue of informa-
tion for a period of the last 4 years.

Mr. MoCrosgry. Mr. Mollenhoff, T appreciate that situation. We
have, those of us that don’t seek misrepresentatior: from the point of
business, laws of crime and perjury; and I'm wondering if the im-
portance of freedom of information would justify this revision, and
thisis a question I don’t know the answer to.

I would really welcome the considered judgment, of any member of
the panel on whether we have now reached the point where the public
spokesman for Government should be penalized later for relaying
false information which he knows was untruthful at the time.

According to the ordinary rules, the conscious deceit or the conscious
giving ot a half statement or a half truth, or making a statement which
he knows is going to be accepted differently is not acceptable. Should
we now impose a criminal penalty on members of government. who
consciously mislead ¢ .

Mr. MoweNuorr, I don’t think you could work out the mechanics
of this to cover most situations, because you have the question of proof,
And who can prove that, and vwho do you believe when a reporter says
that a public official told him something, and he says it’s otherwise ?

Now, in the Presidential press briefings, thougk, there could be a
requirement. that those be taken, made a public document, and that
the material in them be treated in the same manner as testimony before
a congressional committee ‘would be.

And T think that that would have a helpful effect.
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Mr. Moormrap. Sir, do you swear that you will tell the operative »
truth and not the inoperative truth ¢ ' o

Mr. MorienmoFF. That’s Tight.

Mr. Moortrrap. Are there other questions?

Mr. Thone? : , :

Mr. TroxE. Only a quick observation. I have followed and admired
Mr. Mollenhoft for a long time; he comes from my part of the country.

But, Clark, I don’t believe you really want to swear or anything of the :
sort, a Press Secretary. This is your job as a good investigatory re- ‘
porter. You're going to smoke him out as you did here. o =

Mr. MoLreNmoFF. I want to feel that he feels it. I've not felt in the i
past that there was a necessity to do this, but over the period of the
last 10 months, what Mr. Ziegler has been telling over there, has been
the front for all of the falsehoods on Watergate. e has been the only '
source, because the President wasn’t having press conferences. And
Erlichman and Haldeman were not showing their faces; they were
telling him what to say. And this condition is one where he should feel
some responsibility and some accountability.

The President is trying to shield him in this particular case by say-
ing, well, he was misled ke T was. While there is some period of time
where that could apply if you study the record carefully, I don’t see
how any thinking person could have been misled at various stages in
some very serious matters. :

Mr. TronE. So you're answering my thought, Clark, that you don’t
want a Press Secretary, or someone like that, under formal oath ¢

Mr. Morrentorr. Not under normal circumstances, but I would like
to think of Ron Ziegler as having some greater responsibility than he
has been exhibiting in the last 10 months.

Mr. TroNe. Well, the hour is late. I would like to visit with you,
it’s an intriguing subject, and I think Pete here came up with a viable
suggestion I had not thought of before, and it might have some possi-
bilities. But I don’t 2o along with what you are now suggesting, Clark.

Thank you, Mr. Chairman. ‘ C N

M. Morrenaorr. I don’t seriously say it. I just-wanted to give a gig
to Ron. S f

Mr. Moormeap. Any other comments?

Yes, Mr. Brucker. _

Mr. Brucker. I’d like to add one thing, going back to Mr. Stanton’s
question about the differences between electronic and print. I would
certainly like to associate myself with the idea that the electronic can
be just as free as print, particularly because the fact is that it is some-
thing that cannot be done by any of us or by any of you. It is entirely
possible that within the next quarter century there will be no print
media, except that that is printed through the electronic media, which
makes it all the more important that they both be equally free.

Mr. StaxToN. I concur on that, because T have seen studies that show
that we will get our daily newspaper through CATV, and then the
printing of the daily newspaper will be there. And that’s the reason
that T wanted to indicate that your industry wasn’t as healthy.

Perhaps I made an exaggeration, but the fact of the matter is I
‘think that your industry, as an industry, is going to go out of business.

M. Brucker. Well, that business will still go on. You’ve got to read.
It’s just a question of how you print it.
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Mr. Sitanrtow. It will take a different form, but the fact of the mat-
ter is that unless we do something now in terms of the electronic media,
there has never been a major story in the United States that has been
conducted by NBC, or S, or ABC in terms of investigation that I
know of where they have done anything like the Watergate, or any
investigation of Giovernment one can justify as s basis for enlighten-
ing the public. That’s the reason I made that report.

Mr. Moorugap. The Chair recognizes that Mr. Smyser and Mr. Wig-
gins had some comments to make.

Mr. Smyser. Just briefly I want to agree with what both Mr. Wig-
gins and Mr. Brucker said about the electronic madia being free of all
restrictions. ’'m all for that.

. As far as Mr. Stanton’s concern about current investigative report-
Ing techiques, I think they are assentially good.

I've tried hard to adopt & philosophy relative to criticism of our
business which is: Listen, but. shut up and do your job. I think we are
doing our job. I think we’re going to convince you in time.

I think one thing we have to remember is we’re not so much in the
print media business as we are in the information business. As long as
Wcz1 concentrate on that, whatever form we take, we'll still be a healthy
industry.

Mr. Wiccrns, Well, Mr. Congressman, I have that same point to
make. That newspaper enterprise is a business, and you were talking
about some of its current production levels and some of its current busi.
ness practice. But the essential element in newspaper industry enter-
prise is the news gathering, the editorial department. And no matter
what the vehicle, the apparatus, the paraphernaliz by which the gath-
ered information is disseminated to the public, it w1l still be essentially
the same enterprise.

But T agree with you on the point that more and more we ray be
relying upon electronic media of one kind and another, and to a degree
or another of the existing statutes are subject to governmental inter-
vention ; and it’s none too early to eliminate that degree of governmen-
tal supervision which is, in my opinion, consistent with the first
amendment,

Mr. Stanrox. I think that the newspaper media recognizes the tran-
sition that I’m talking about; otherwise, Seripps-Howard would not
own about six television stations; The Washington Post would not own
the slectronic properties that it does; and the other major networks
that do house people and others that own the properties that they own.

The point I'm making again—TI don’t want to continue on this—that
we’d better Jook further than this limitation that we’re talking about
in terms of the Freedom of Information Act.

My, Moortieap. Gentlemen, T think we've had a very good session this
morning with maybe a few loose ends that we missed. So Mr. Phillips,
do vou have a question?

Mr. Pmiuies. Just one brief watter, Mr. Chairman. In prepara-
tions for these hearings, the staff has reviewed pravious testimony of
these five distinguishegspanelists in 1955, in 1963, and in 1965.

Many of the statements that were made in those dprevmus appear-
ances are so relevant to the current hearing, I wonder if it would be
permissible for us to compile a selection o quotations from the pre-
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vious hearings for these printed records and to include them at this
point in the record ? ‘ ' "
Mzr. Moogmeap. That’s an excellent idea.,
Without objection, so ordered.
{ The information referred te follows:]

ExcerpTs FrRoM TESTIMONY OF WITNESSES AT FARLIER SUBCOMMITTER HEARINGS
oN FreepoM OF INFORMATION

+ # » It is a misguided philosophy to assume that either distorting or with-
holding information will do your client good. Inevitably such practices back- ,
fire. Just tell the people, fully, factually, promptly. Fell them when it is good. I
Tell them when it is bad, or at least open the channels of information so that |
they may find out for themselves. . ;
Trust the people with the truth and they will seldom betray your trust. Mis- {
trust them, deny them the truth, and you will reap what you sow. '
Tell the truth yourself before someone else has a chance to step in and mis-
lead and gain credence for their misleading in that you have been negligent,
less than frank. * * * !
Richard Smyser, Managing Editor, the Oal Ridger, Oak Ridge, Tennessee; i
Chairman, Freedom of Information Committee, Associated Press Managing Edi-
tors Assn.—March 30, 1965. '

# » » Our own position is that the Administrative Procedure Act and the other
laws which are on the books have been inadeguate in one important respect,
and that is recognizing—writing inte law—the public’s right to know. The fact
is that in the present situation, as we see it, the burden of responsibility for
public knowledge of government affairs is tfundamentally misplaced. It ghouldn't
be up to the American public, and the press is simply their representatives, to
fight daily battles just to find out how the ordinary business of their govern-
ment is being conducted. Rather, it should be the responsibility of their em-
ployees, who conduct this business, to tell them. * * *

Creed Black, Managing Bditor, Chicago Daily News,; Chairman, Freedom of
Iggormation Committee, American Society of Newspaper Editors.-—March 30,
1965.

+ % * Tt tock the Government of England 200 years to tear down the structure
of secrecy erected in the generations after the invention of printing, It may take
us a long time to break down these barriers to information . . .

The general views of this society on the right of the people to the facts about
Government was stated quite adequately by Lord Acton when he said:

“Fyerything secret degenerates, even the administration of justice; nothing
1s safe that does not show how it can bear discussion.”

For generations, no public figare in America would have dared dissent from
this point of view openly. Now, a great many persons in Government do not
seem to agree with it.

What has brought about this change?

We think it is due to the size of Government; to the emigration of govern-
mental power from publicly operated legislative and judicial agencies to secretly
operated administrative agencies; to the declining faith in the wisdom of the
people which is an aspect of this generation’s counterrevolution against free in-
gtitutions ; to the requirements of national military security which have increased
steadily since World WarI. * * *

J. R. Wiggins, Executive Editor, Washington Post & Times Herald; testifying
for the American Soclety of Newspaper Bditors.—November 7, 1955

% » * There will always be a few political figures who wish to stretch or dis-
tort the law to hide their crimes of mismanagement. There will always be some
bureaucrats who will take the view that the Government agency that pays their
salaries has become their personal property, and s not subject to examination
and criticism by the public, Congress or the press.

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/14 : CIA;RDP75B00380R000600070001-2

* * * The (proposed) fifth exemption would exempt “intra- or inter-agency
memorandurns or letters desling solely with matters of law or policy.” Even if
this is closely restricted in its application, it can be used to hide a great deal of
information dealing with legal opinions and policy. It iz often the erraric policy
papers or the cleverly worded logal opinions that this is the key document in
such controversies as the tax scandals, the Dixon-Yates scandal, the stockpiling
Scandals, or the Billie Sol Estes scandals. The danger of the broadest secrecy
flowing from this exception should be apparent to anyone¢ who has examined the
details of these scandals. The argament that all agency business cannot be carried
on “in a goldfish bowl” may have some merit from a standpoint of efficiency.
However, it is a ghort step to the philosophy that 8ecrecy promotes efficiency, and
that therafore secret Government is something that should be promoted. It ig
Precisely that philosophy that wo are trying to end by supporting the pending
legislation. * * * .

Clark Mollenhoff, Washington correspondent, Cowles Publications; Vice Chair-
Iuan, Committee for Advancement of Freedom of Information, Sigma Delta
Chi.-——Mareh 30, 1965 . ‘

* * * The right of access to the truth about what is being done in the people’s
name and with the people’s money is not a right of the press but a right of the cit-
izen. The first amendment’s guaranty of freedom of the press wag originally a
civil liberty of the individual. And it «till is, even if today it takes largze news
gathering and publishing or broadcasting organizations to bring the facts to the
citizen.

Moreover, nothing that has happened through the coming of instantaneous
worldwide communications, nuclear weapons, the exploration of space, or any-
thing else has changed this funds mental relationship between citizens, Govern-
ment, and the news.

This country will continue to remain strongest if its pecple have constant
access to a4 maximum of the facts. Incomplete information or deliberately dis-
torted information may be useful in a totalitarian state. The less we have of it
the better our system will work, and the more surely the national interest will be
served.

* ¥ & Democracy is slow, euratersome, and often disorderly. But it is more
enduring and more just than any other form of government precisely because it
speaks not with one voice but with many. There is only one necessity. Those many
voices must be the voices of men who can have access to knowledge of what is
going on. Otherwise they will be but the voices of ignorance.

Herbert Brucker, Editor, Hartford Courant ; Vice Presiclent, American Society
of Newspaper Editors—March 19, 1963.

Mpr. Braok. Mr. Chairman, T hope you'll select only the ones that are
pertinent. '

Mr. Prirrres. Yes. The staff will be selective.

Mcr. Moormrap. I think if the witnesses would like to take a look at
the excerpts before they’re made part of the record, it certainly would
be agreeabie. ,

Mr. Brack. No. I was only joking, but our readers are not always
that kind. :

Mr. MoorueaD. Mr. Alexander?

Mr. Arexanper. A point of inquiry, Do the records to which Mr.
Phillips refers contain a compilation of penal laws, eriminal laws that
were In effect at that time, that would be the subject of criminal law?
I was wondering how many of them would be in effect. I'm just try-
ing to discover if we had your reference label, if it would be easier to
get information now,

Mr. Pamores. Yes, we have o compilation of statutes showing access
and nonaccess provisions.

Mr. Mooragap. Mr. Cornish ?

Mr. Corvistt. Yes, Mr. Chairman. I find myself in an enviable
position today, because I'm a former correspondent for United
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Press International and even: a former émployee of the postal system,
as well'as being a congressional staffer. -~

I wonder if you gentlemen would agree with me that most of the
national news which is communicated to the American People today
actually comes through the wires of United Press International and
the Associated Press? ' ' '

Mr. Brack. I think that that is less and less true, because I think
we have an increasing number of independent wire services, or supple-
mentary wire services—the Los Angeles Times, the Washington Post,
the New York Times, the Chicago Daily News, and a new one oper-
ated by my own company, Knight Newspapers, Inc.

‘Mr. Cornisu. Well, these, of course, are the major metropolitan
dailies, but of course 1t wouldn’t apply to many of the smaller daily
newspapers—there probably are thousands of them throughout the
United States—who depend primarily, T think, on the large news serv-
ices for their bulk of national and international news. :

Mr. Brucker. It’s perfectly true that that is going on, but I think
that what Mr. Black was saying is that.there is a change coming over
it. There is now in process something called a survey of New England
daily newspapers. I’ve been a part of that, and I have investigated
the nine dailies that are published in the State of Vermont. And Pve
been very much impressed with how much the New York Times sup-
plementary news service flushes out and makes much richer the bread
and butter diet that you get in the AP newspapers.

Mr, Corxtsm. I would agree with that point. The thing that really
troubles me, however—and all of you have made the point, I think,
that you would like to see government open up more to increase the
flow of information to the people, and you have mentioned that the
Congress might do better in this regard.” And I would certainly agree
with all those points,

But the thing that really troubles me is that T am not sure that
the news media are really prepared to handle that Job, especially
‘when, for example, the House staff or the Associated: Press have re-
porters who are assigned to cover five and six congressional hearings
simultaneously.’ :

Now, as you know, that’s an impossibility. And I'm just wonder-
ing how much information the American people should have at their
disposal that they are not getting becanse of the inability of the press
to adequately cover it. ‘

Mr. Suyser. You are properly concerned about the diet of news that
small papers like my own get—papers which depend almost exclusively
on the Associated Press. But there is something else happening and
that is an increasing amount of self criticism from within the press
itself—if T may put in a plug for my organization, the Associated
Press Managing Kditors Association. The AP is by no means mono-
lithic. It gets an increasing amount of contribution and criticism from
its member editors,; both individually and through the organization
(APME) of which T speak.

And T think the concerns you mentioned are very valid ones, but I
think that they are also concerns with which most of us, particularly
on all small newspapers, are quite conscious of.

Mr. Brack. I’d like to make a couple of observations on that again,
again going back to my own time here in Washington and looking at
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it from the other side of the fence. I would certainly agree that news-
papers are not doing the kind of thorough job that they should; and
T think any editor in America would say he was never satisfied with the
job they were doing.

HEW, for instance is a giant of a department, with 110,000 pecple,
250 prograras, and an $80 %lillion budget. The AP had one man there,
and the UP had a man to cover that and two other departments. And
T don’t thirk any other paper had anybody there on a re lar basis.
Yet, if they had some big development come along, we wo d have 100
'riaport.ers over there; and then the next day those 100 were somewhere
else.

We are, ss editors, critical of pack journalism; and I think that’s a

problem here in Washington. Too many cats are watching one rat hole
while others are going completely unwatched.
- But I think it is aﬁo true that when you get out from Washington
you find that the people out in the rest of the country are not quile as
“nterested in all of the details of things that are going on here in
Washington as you gentlemen are as I was when I lived %ere, because
it’s your way of life, and there are a lot of things outside of Washing-
ton (vivhich people living outside of Washington are not just as inter-
ested in.

‘And I did find in my time here that I thought the press, despite these
shortcomings that I mentioned, was doing a good job of sifting out the
important from the unimportant and conveying the really important
news to the American public.

And on top of that, Mr. Stanton, the press, while certainly not in-
vestigating everything it ought to be, is keeping s lot of people on
investigative work.

Mr. %)onmsn. Well, actually I was picking ufp on one of the points
that Mr. Stanton was making. I happen to be a former reporter for the
Cleveland Plain Dealer. I don’t know whether you know that or not.

Mr. Stanton. Everyone I know was a former reporter for the
Cleveland Plain Dealer. !

Mr. Coryisi, Well, the point that Mr. Stanton was making was that
there are raany subjects and items of news that are of intense interest
to the people who live in Cleveland that are taking place here in Wash-
ingtor, because this has become the capital of the world, so to speak,
in many, many respects. And certainly in respect to the interests of
northeastern Ohio.

And I gather from the gist or the thrust of his question that he felt
that this wasn’t being adequately dealt with, and I’m sure that it
probably would apply to virtually every other area of the country, too.

Mr. Sraxrtox. I would like to know, for example, the Philadelphia
Inquirer, how many reporters does it have assigned to the Pentagon ?

Mr. Brack. Well, I don’t thirk one man is covering the Pentagen for
bureau.

Mr. StaxTox. How many does Knight assign to the Pentagon ?

Mr. Br.ack. We have one man who specializes in defense and for-
eign affairs, James McCartney.

Mr. StaxTon. Well, how could one man cover the Pentagon for your

aper?
P ll\)lr. Brack. Well, I don’t think one man is covering the Pentagon for
our paper, because we have, in addition to Mr. McCartney, we have
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the wire services, we have the Washington Post, the Los Angeles
Times, the Chicago Daily News. And our own wire service, in turn,
is going to be serving other clients,

But% don’t think that we have to depend on our man alone. How
many men did we have covering the Watergate in those early days?
Well, we had everybody who was working on the story for the Wash-
ington Post working for us because we Eave their wire service. But
even pcople who do not have the Post wire service bapers are getting
the benefit of that coverage.

Mr, Stanrton. Well, I think that—what I want to point out is that—
I could go on forever, and I do not want to.

Mr. Chairman, I yield back. We'll continue this some other time,
Mr. Black.

Mr. Brack. Well, just let me emphasize again, Mr. Stanton, that
we as editors are never satisfied. Neither are our correspondents. The
editors of the Knight Newspapers spent all of yesterday afternoon
with the members of our Washington bureau talking about the Wash-
imgton coverage and what we can do to improve it.

And as Russ Wiggins, Herb Brucker, and Dick Smyser will testify,
our industry is probably the greatest in the country for self-flagella-
tion. Every time we come to a convention like this onc we are having
here in Washington right now, if we do not keep criticizing ourselves
for 3 days, we invite others in to do it.

So we are certainly

Mr. Srantow. That is an item in the proper position of your con-
vention.

Mr. Moorizap. Mr. Smyser ?

Mr. Smyser. I just want to point out that APMT has regularly up-
wards of 800 editors involved in what we call our continuing studies
committee. They have two purposes: No. 1, to improve the Associated
Press service; and No. 2, to improve our own industry—our news-
papers—both through improving the AP and just general improve-
ment of our newspaper. These are actively working committees.

Mr. Moorurab. Thank you, gentlemen, very much. T think this has
been a healthy interchange. As I said to my colleague from Ohio, T
also wish we had more people looking over the Pentagon.

Thank you, gentlemen. You have been most helpful to the commit-
tee, and we appreciate it very much.

The committee now stands at recess, subject to the call of the Chair.

[ Whereupon, at 12:22 p.m., the subcommittee adjourned, to recon-
vene subject to the call of the Chair.]
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PR

THE FREEDOM OF INFORMATION ACT

MONDAY, MAY 7, 1973

House or REPRESENTATIVES,
Forrion OPERATIONS AND
GOVERNMENT INFORMATION SUBCOMMITTEE
or THE CoMMITTEE ON GOVERNMENT OQPERATIONS,
Washington, D.C.

The subcommittee met, pursuant to recess, at 10:05 a.m., in room
2203, Rayburn IHouse Office Building, Hon. William S. Moorhead
{chairman of the subcommittee) presiding.

Present: Representatives William S. Moorhead, Bella S. Abzug,
and Frank Horton. :

Also present: William G. Phillips, staff director; Norman G. Cor-
nish, deputy staff director; Harold F. Whittington, professional staff
member; L. James Kronfeld, counsel; and William T1. Copenhaver,
minority professional staff, Committee on Government Operations.

Mr. Moorneap. The Subcommittee on Foreign Operations and
‘Government Information will please come to order.

This morning we begin the second day of our hearings on legisla-
tion to strengthen and improve the Freedom of Information Act.
At our opening day of hearings last week, we received testimony on
the current status of the public’s access to information and the right
to know. Witnesses were a distinguished group of media experts, all
-0f whom had testified at subcommittee hearings in 1955, 1963, and
1965 on this same subject. Their support and effort during that period
was most helpful in the eventual enactment of the Freedom of In-
formation Act in 1966.

It was likewise stimulating and helpful to have their comments
on the current government information situation. We were pleased
to have their enthusiastic support for pending legislation to further
expand the people’s right to know by plugging loopholes and making
other needed improvementsin the recent law. :

Well over 60 of our colleagues in the House and another 20 in the
:Senate have cosponsored the two bills before this subcommittee, FLR.
5425—which is also S. 1142—and TL.RR. 4960.

This morning we are pleased to have a number of these Members
with us to testify. Other cosponsors have indicated that they will file
statements in support of the legislation. ,

Our first witness this morning will be our able colleague on the com-
mittee; the gentleman from New York, Mr. Horton, who has served
with us for many years on this subcommittee, and who is now rankin
minority member of the full committee. Mr. Horton is the principa
sponsor-of H.R. 4960.. : :

You may proceed, Mr. Horton. We are pleased to have you with us.

(73)
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STATEMENT OF HON. FRANK HORTON, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK

Mr. Horton. Mr. Chairman, thank you. I am pleased to be before
this very important Subcoromittee of Government Operations.

Mr. Chairman, I weleome your scheduling of hearings on H.R. 4960
and H.R. 5425 to amend the Freedom of Information Act. Both H.R.
4960, which I cosponsored with you and several other Members, and
H.R. 5425, which you have authored, are designed to strengthen the
public’s right to be informed of their government’s activities. Nothing
can be more essential to the safeguarding of our democratic society—
now in the midst of a severe shock.

George Washington stated that secrecy was a form of deceit. How
true those words ring today when executive privilege, security classifi-
cation, executive secrecy, and harassment of newsmen have been
orchestrated to a degree unknown before in our society in an effort to
conceal wrongdoing from Congress and the public.

Our form of government—in fact the foundations of our society—
rest upon an informed citizenry and their representatives in Congress.
To participate effectively in the decisionmaking process and to main-
tain a watehful eye over those who administer the laws, Congress and
the public require access to information which they believe necessary
and pertinent. This is even more true today than it was 100 or 200
years ago because the management of our society has come to be cen-
tered to an increasing degree in the Federal exccutive branch, What is
worse. perhaps, is that until recently, at least, there has developed an
acceptance in the public and in many Members of Congress that secrecy
in government—not to mention central direction of government—are
good znd essential activities.

I hope that this state of mind will now change in light of current
event: and that Congress and the public will now exert their rights
fully——as conferred upon them under the Constitution—to obtain all
the information they require.

To this end this subcommittee has held a series of hearings recently
on legislation coauthored by Congressman Erlenborn and myself
which sets necessary and narrow limits on the use of executive privi-
lege. Soon this subcommittee plans to issue a report recommending
changes in the security classification system. And, here today, in these
hearings, we are exploring the means in these hearings to strengthen
the hand of the people to find out what their government is doing.

Some 7 years ago our Government Operations Committee initiated
the ¥reedom of Information Act, This law provides that all informa-
tion in the possession of Feceral agencies shall be made available to
the public except information falling within nine specific categories—
for example, classified data, internal communications, investigatory
files, trade secrets. This constituted an important breakthrough—one
not yet attempted by any other country, if I am not mistaken. In hear-
ings held last Congress which explored the administration of this act,
we were informed that the act has served the public well on many
occasions. Without question, vastly greater amounts of information
are now being made available to the public than occurred prior to the
law’s passage. But, the hearings also brought to light many problems
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and failures in the administration of the act. Among these failings

were : , ,

Serious bureaucratic delays in responding to requests for in-
formation _

Need of individuals to pursue cumbersome and costly legal
remedies;

Inadequate recordkeeping by agencies; v

Undue specificity required in identifying records;

Narrow interpretation of the act, thereby excluding greater
amounts of information from disclosure;

Imprecise wording of statutory language, leading to inconsist-
ency in interpretation and a restrictive interpretation of the
act’s provisions; _

Promulgation of legally questionable regulations; and

Overclassification of milliens upon millions of Government
documents. .

Following closely on the heels of these findings was the Supreme
Court decision in ZPA v. Mink. This decision, in my opinion, sadly
misinterpreted the Freedom of Information Act and the intent of
Congress in enacting it. Two exemptions incorporated into the act
provide that a Federal agency has the discretion to withhold informa-
tion if it is classified for national security purposes under statute or
Executive order or if it constitutes an internal ageney eommunica-
tion which would not have to be disclosed in a court of law. Overturn-
ing a lower Federal conrt order upholding a request by 33 Members of
Congress for information in the Government’s possession concerning
the Amchitka nuclear test explosion, the Supreme Court held (1) that
the lower court’s finding that the exemption could not be used as a
shield for withholding was erroneous and that the Government agen-
cies involved could withhold such information on the basis of the above
two claimed exemptions and (2) that the lower court could not
challenge an agency’s classification of documents and was not re-
quired fo challenge an allegation that documents were properly with-
held on the basis of the internal communication exemption.

This decision of the court cannot be allowed to stand, nor can we
continue to permit the Freedom of Information Act to be administered
in its present form.

To meet these objections, I have introduced H.R. 4960.

Title I of this bill overturns the #ink decision and directs a Federal
court to look behind an agency’s claim of security classification or in-
ternal communication and decide for itself whether a requested docu-
ment meets the narrow requirements of the law regarding exemption
from public disclosure. Moreover, the title seeks to put a stop to the
practice of some agencies which have commingled exempt material
with nonexempt information in order to screen the entire lot from
public view. The courts are authorized to make those portions of a
document public which are not covered by an exemption unless to do
so would seriously distort the meaning or seriously jeopardize the
integrity of the exempt provisions.

Title I also amends three existing exemptions under the Freedom
of Information Act to further narrow their application and to further
clarify their meaning.

96-576—78———86
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One such amendment would restrict trade secrets and other com-
mercial or financial information to those instances in which some other
law specifically confers an express grant of confidentiality and in
which the agency in receipt of the information specifically confers an
express written pledge of confidentiality. This amendraent is designed
to overcome the practice under the existing exemption to, first, confer
confidentiality on the basis of the Freedom of Int%rmntion Act itself;
second, to exercise the exemption in cases of other types of confidential
or privileged information ; and, third, to extend confidentiality solely
on the basis of a claim for protection made by the supplier of informa-
tion rather than under an express grant of confidentiality. At this
point, Mr. Chairman, I urge your subcommittee to seek the views of
other witnesses on the ramifications of my proposed amendment on the
protection of trade secrets.

A second amendment narrows the internal communication exemp-
tion which has been widely used to date to withhold information from
the public. The amendment would limit the exemption to internal
memos or letters which contain recommendations, opinions, and advice
supportive of policymaking processes. This is the primary area, 1
beiieve, which such an exemption is designed to protect.

The third amendment seeks to alter the exemption on investigatory
records compiled for law enforcement purposes. This exemption has
also been widely used to coneceal information by extending its cover-
age to include inactive or closed investigative material, as well as
that which, if revealed, would not hinder effective law enforcement.
The araendment narrows coverage under the exemption of investiga-
tory records to the extent that their production would constitute a
eenuine risk to enforcement proceedings, or a clearly unwarranted
invagion of personal privacy, or a threat to life.

Improving the contents of a law without enhancing enforcement
precedures will be of little or no benefit, however. To accomplish the
latter, therefore, title I1 of H.R. 4960 creates a seven-member Com-
mission—four members to be appointed by Coagress and rhree
by the President for a term of 5 years—to assist the Wederal courts
in determining whether requested information is being properly with-
held by an agency under the Freedom of Information Act. As has
been requested bv courts and other authorities, such assistance is
essential because the courts at present lack sufficient time or expertise
in many instances to-enforce the act effectively. In addition to the
courts, the bill also authorizes Congress, committees of Congress,
the Comptroller General of the United States, and Federal agencies
to petition the Commission for a review of an agency’s denial of in-
formation. An individual citizen may also obtaia a review by the
Commission if three merabers of the Commission agree to such a
review. Authority to enforce the Freedom of Information Act would
remain with the courts and the findings of the Commission would only
be advisory. -

However, a Commission finding that an agency has improperly
withheld information from the public shall constitute prima facie
evidence before the court that information has been improperly with-
held. This shall have the effect of placing the burden of proof upon
the agency in the court proceeding to show that ifs action in refusing
to make information available is consistent with the law.
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: Finally, H.R. 4960 provides in title III for. certain additional
amendments to the Freedom of Information Act which, ‘as a result
of subcommittee hearings last Congress, were found to be necessary
if the public is to have access to all the information it is entitled to.
These amendments first, lay down reasonable time limits for an agency
to respond to a request for information; second, authorize a court
t6- award reasonable attorney’s fees and court costs to private parties
who have been found to have been improperly denied information
by a Federal agency; third, direct a court to enjoin an agency’s im-

proper withholding of information; and, fourth, require agencies to
file annual reports with the appropriate committees of Congress de-
tailing their administration of the Freedom of Information Act.

Mr. Chairman, almost 7 years ago Congress took a giant step toward
throwing the doors of informational freedom open to the public. Dis-
closure of information was to be the rule, not the exception; the bur-
den of disclosure was to take precedenee over the burden of conceal-
ment. Regretfully, these requirements have all too often been ignored
or interpreted too narrowly. The state of our society today and the
need to maintain effective restraints upon a giant Federal bureaucracy
require that more stringent steps be taken. T believe enactment of TLR.
4960, amending the Freedom of Information Act, together with that
on executive privilege, will go far to correct existing imbalances.

Mr. Chairman, a number of excellent proposals are pending before
this subcommittee. I am confident that with the leadership of this
committee, my colleagnes Mr. Moss and Mr. Erlenborn, and indeed

all the members of this subcommittee, a tremendously important piece
of legislation will emerge from these hearings.

Thank you. ‘

Mr. Moorurap. T would like to ask, Mr. Horton, whether you think,
in view of recent events whether the climate is right for passage of
legislation of this type in the Congress?

Mr. Horton. I personally would think so. T think that as a result of
what we have seen, that Members of the Congress would be anxious to
be more specific, and I think we can demonstrate as a result of the
very comprehensive hearings which you held last year, and which T
attended very faithfully, as you know, that there is need for clarifi-
cation of both of these areas. Speaking specifically about the Free-
dom of Information Act, I think it was a landmark step forward when
we passed that legislation. ,

But, I think our hearings demonstrated that there has been great
abuse and that there has been an inability of the people to get informa-
tion. And, in fact, the Freedom of Information Act has been used as
an impediment in several instances. I think as a result of our hearings
last year, and what is being done now that the agencies are moving
forward. I got somethin% the other day from one of the Federal
agencies indicating that they were moving forward to make available
more information under the Freedom of Information Act. :

But, I think that there are ambiguities under the act at the present
time, which the provisions that I have suggested for amendment can
help overcome. I think that we can make the act more cffective in order
to male more information available to the public.

So, I would say “Yes, I would think that the climate and the atmos-
phere would be conducive to action upon a bill such as this.”
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. Now, I realize also that there are different views on this, and so it is
important that we move in areas where we can g6t good supyport, be-
oause if everybody has a different view, and nobody can come forward
with something that can be accepted i)y all of us, then we will just
fall becanse we do not have sufficient support for the bill. I think that
the legislation we have introduced is an Important step forward. I do
nat feel that I am bound by any special items, however, For example,
in, the makeup of the Commission, I have su gested certain numbers,
byt that is not important. It could be more, it could be less. But I do
think something like the Commission is important to interpret some
of this information, and to act as an aid to the courts.

Mr. Moormeap, I am interested in your FOI Commission idea, and

articularly that the majority of the Commission would be appointed
by Congress.

Mr. Horyoxn. Right.

Mr. Mooruzap. Is thers any precedent that you relied on for estab-
lishing a commission in that form ?

Mr. Horrow. I do not know of any special precedent that we had
for that, although we did have the Procurement Commission, which
Iserved on, which was handled in a similar way

Bg.'r. Moormazap. But you were appointed by the President, were you
not #

Myr. Horron. No. No. We had the same setup with the Procurement
Commission. We had 12 members. The Comptroller General was a
member by the statute. Then, therc were three members appointed by
the Speaker of the House, three by the Vice President, and the remain-
ing five by the President. The Commission worked very effectively I
thought. We are now finished.

Mr. Mcorurap. So on the Procurement Commission, a majority was
then congressionally appointed? OFf the 12, only 5 were Presidentially
appointed? I am counting the Comptroller General as a congressional
appointment.

r. HorroN. Right. Only 5 of the 12 were appointed by the
Pregident. ‘

Mr. Mcormeap. But in the FOI Commission provided for in H.R.
4960---and T think this is part of the righting of the balance between
the executive and the legislative branches—the majority would be
appointed by Congress? L

r. Horrox. Yes. I think you need some type of commission or some
type of organization like this. They would be full-time Commissioners
that would work in this field so that they would be expert in this area.
At the present time, there is no source except perhaps in the Congress,
and even as such we do not act as judges on interpreting whether or
not it should or should not be made available. I think we do need some
technique to get questions resolved, and I think that is part cf the
problem we have had now with the administration of the Freedom of
Information Act, as T have detected it through the hearings we have
had.

Mr, MooruEeaD. As I understand under your bill, persons secking
information from an agency would have a choice of either going di-
rectly to the court if denied, or first going to the Commission ; is that

right, sir
%Ir’. Horzon. Right.,
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Mr.? MooruEeap. We do not take away his rights to go directly to the
court

Mbr. Horrox. No. There is no removal of that right. But, the majority
of the people when their requests. for information are denied do not
go to court because it costs a lot of money, time, and effort. If we have
a commission, I do not think there would be that impediment. And, I
think we would have more effective administration of the act.

Mr. MoormEap. And presumably Members of Congress could also
go to the Commission ¢

Mr. Horton. Right.

Mr. MooRHEAD. %V'hen there was withholding of information from
Members of Congress by an executive agency %

Mr. Horrow. That would be available, too.

Mr. MooruEAap. Well, Mr. Horton, I think you have made a tremen-
dous contribution, not only with your legislation, but also by your
strong and forthright statement today. If you would be willing, could
you join us up here as an ex officio member ?

Mr. Horrow. Thank you. '

Mr, Mooruzeap. We have a most extraordinary and beautiful witness
following you.

Mrs. Mink, would you come forward? We certainly commend your
efforts and those of your colleagues in the case of ZPA v. Mink. I agree
with Mr. Horton’s characterization of that decision because it certainly
showed that no matter how frivolous a classification marking applied
by the executive branch might be, the court would not look behind it.
Obviously, I think the Congress should correct this situation with
proposed language in Mr. Horton’s le%rislation or mine.

Do.you want to comment, Mr. Horton? . .

Mr., Horron. No. T am just glad to welcome you to.the subcommittee.

STATEMENT OF HON. PATSY T. MINK, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF HAWAII

Mrs. Mivg. Thank you very much, Mr. Chairman. I too, regret that
the Supreme Court rendered the decision that they did in the Mink
case, necessitating this legislation. But, I guess in retrospect I can say
that the decision has forced us in a way to review the application of
the Freedom of Information Act, and to narrow it so that it can have
some foree and effect in making available information to the public.
So, in that respect I think that the final decision of the Supreme Court
hopefully will generate enzough concern in the Congress to prompt leg-
islation in this area.

I am delighted to have this opportunity to testify regarding the
various. bills that. are before this subcommittee. I have cosponsored
legislation which the chairman of this subcommittee hag offered, and
I believe its adoption, or certainly legislation similar to it, is essential
to the preservation of freedom of information in America.

Unfortunately, the Freedom of Information Act has been placed
under concerted attack by the executive branch of our Government.
The executive has received considerable support from the judicial
branch in this regard. Thexefore, if we are to restore the purposes of
the act, it will be necessary for Congress to enact sound and strong
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legislation requiring full disclcsure of Government information to the
people of the United States.

1en I testified before the subcommittee last year, 1 favored a ju-
dicial watchdog system for freedom of informatior. When the execu-
tive refused to disclose information, the matter could be appealed to a
dgourt, I thought. The court would examine the documents in camera
to see whether full or partial disclosure should be required. In this, I
placed 'my trust in the independence and integrity of the judicial sys-
tem.

Subsequent events, however, have brought me to the reluctant con-
clusion that this protection would be inadequate. 1 believe that Con-
gress itself must grasp the power to require disclosure of Govern-
mental information when the executive and judicial branches will not.

When Congress enacted and the President signed the Freedcm of
Information Act in 1967, its purpose was to require the disclosure of
all Government information to any member of the public. The only
exceptions to the law’s disclosure requirement were materials included
In nine exemptions listed in the act.

Of these nine exemptions, the first has proved most vexatious. This
applies to matters that are “specifically required by Executive order
to be kept secret in the interest of the national defense or foreigr
policy.” The national security exemption, originally intended by Con-
gress to be narrowly construed and implemented, has instead been en-
larged and expanded by the executive branch to encompass virtually
any inforraation the Executive desires to withhold.

Under the slipshod and illicit procedures devised by the Executive
to withhold information under the national defense exemption, an
army of bureaucrats has been allowed to classify and withhold infor-
mation at will. According to newspaper reports of the Ellsberg trial,
the man who originally classified them “Top Secret” acted on his own
guthority and judgment. The only training or instruction he ever had
in security matters was watching a movie which had the theme, “Be-
ware ’;)f bloendes who are excessively friendly—they may be Russian
spies.
pIn 1971, 82 other Members of Congress and I filed the first Freadom
of Information Act suit ever to reach the U.S. Supreme Court. As
members ¢f the public, and as lawmakers who had to vote on funds for
a dangerous nuclear test, we sought information on that test pre{)ared
by the Government’s environmental agencies which are responsitile by
law for informing the public on environmental hazards. The execu-
tive branch opposed us every inch of the way. When the U.S. court of
appeals was audacious enough to insist that the documents be ex-
amined in camera by a lower court to see which ones should be released,
the executive branch sought Supreme Court review of even this threat
of intrusicn on its right to withhold.

On March 6, 1972, the Supreme Court agreed to review the appeals
court decision. Two days later the executive branch issued an order
revising its security classification system. Henceforth, documeuts were
to be separately classified on a paragraph-by-paragraph basis to facil-
itate declassification in the event it was needed. This ratified one of the
contentions of my suit, that the documents I sought could not be
classified in their entirety merely by being stapled to a secret document.
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On Janunary 22, 1973, the Supreme Court issued its decree in the
Mink case, which proved to be a disaster for Freedom of Information.
In essence, it upheld everything the Executive had done to withhold
this information from the Congress and the public. The most damag-
ing part of the decision was the nullification of the doctrine of judicial
review. The Court held there was no requirement for an in camera in-
sEection of documents to sec whether they could be withheld. It said
that the simple statement of the Executive that they were classified
would suffice. Thus there would be no check or guard against arbitrary
Executive efforts to hold back embarrassing or sensitive materials.

The Court’s preoccupation with national security secrecy was fur-
ther illustrated on February 5, 1978, when the Chief Justice sent to
the Congress 77 proposed new rules for evidence for use in the Federal
courts. gne of those rules, No. 509, sought to apply the grossly ex-
panded national defense loophole to bar any such evidence in Fed-
eral courts. Under this proposed rule, any attorney representing the
Government could object to the production of a record on the grounds
that disclosure would be contrary to the public interest. In effect,
this would bar disclosure of all Government documents unless the
private citizen or other plaintiff was able to prove that disclosure was
1n, the public interest. Fortunately, Congress has deferred the other-
wise automatic implementation of this and other controversial rules
sought by the Court.

I might mention another example of executive efforts to build upon
the new-found secrecy power it has gained through palpably ervone-
ous interpretations of the national gefense loophole in the act. Last
October, Congress approved legislation declaring that meetings of
the hundreds of Government advisory committees “shall be open to.
the public.” We provided, however, that this requirement would not
apg y to meectings where discussions are held of matters exempted
under the Freedom of Information Act from public disclosure. Pre-
dictably, the Government has scized upon this tiny loophole to close
these open meetings. Apparently, before the administrators will
obey our 1972 law we will have to tighten up the Freedom of Informa-
tion Act. : :

EFLR. 5425 would make these necessary revisions. One change would
amend section 3 to enlarge the right of the public to Federal informa-
tion. Section 3 would also be amended to require all agencies to fur-
nish any information or records to Congress, or any committee or
subcommittee thereof, upon request. This is along the lines of an
existing 1928 statute which requires the production of information
upon the request of any seven members of the Committee on Govern-
ment Operations. : o

This change is a logical and essential step. But I would go further.
I would urge that if Congress is to become a truly coequal branch of
Government, that we must have equal access to Government informa-
tion. This means the establishment of a principle that Congress has
the right to all information and its declassification or release.

As elected officials each of whom has a constituency of at least half
a million people, we have as much right to decide which information
shall be released to the public as faceless appointed officials whose only
qualification is that they watched spy movies. Members of Congress
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should be entitled to any executive branch information upon ri}uest hy
any 10 Members, classified or nat. I would only require that Members
be responsible for the safe custody of this classified information. If
Members should want, to obtain its declassification so as to enable its
release to the public, I propose 2 new mechanism for congressional de-
termination o decl‘assigca.tmn. I propose the appointment of a special
joint committee of the House and Senate. This committee would have
the lawful power to declassify security information. If a Member ob-
tained information and wished to have it declassified, he could refer it
to the committee for a required swift decision. Closed hearings or
consultations with the executive branch could be held by the commiittee
prior to its decision. The key factor would be that Congress, the elected
representatives of the people, should have this power to declassify.
feel that the appointment of an outside commission or body for
this purpose would be an inadequate remedy. Neither should it be
required that a congressional resolution be passed by the entire raem-
bership of the House or Senate for release of information. Fres ac-
cess to information gathered by our tax dollars is u public right and
elected representatives should have the power to decide this issue.

A further point I would like to make on the pending bills is the

rovision relating to agen(:§ memorandums. The provision, in lines

through 3 on page 3 of H.R. 4960, changes the exemption to include
materials containing recommendations, opinions, and advice suppor-
tive of policymaking processes. I am not sure that this would {’e an
improvement over the current standard of whether the material would
be available by law to a nonagenc; litigant. Perhaps the bill’s provi-
sion should be refined to refer only to “those portions” of memoran-
dums or letters instead of the entire documents, and the policymaking
process should be only at the agency head level.

H.R. 4960 contains another provision which is well-deserving of con-
sideration for inclusion in legislation you may approve in this field.
H.R. 4960 imposes a mandate that a court “shall enjoin™ refusal to re-
lease (Fovernment information not exempted from disclosure under
the act. This is an improvement over the act’s current permissive au-
thority to enjoin.

Both bills provide for the payment of attorney’s fees and court
costs to be a successful litigant under the act. I feel this should be ex-
tended to costs and fees at any level in which the litigant is upheld by
the court and not only in cases where the final decision is in favor of
the litigant. I believe that certainly in the Mink case our costs should
have been reimbursed by the Government. Where the Supreme Court
remanded the case, I believe that all costs and fees ought to be cov-
ered by the Government. This is a small price to pay for freedom of
information.

In addition, both bills fail to change the existing definition of na-
tional security information exempted from mandatory disclosure. We
should require that any such information be separately classified by its
own Executive order, rather then apply one general order as authority
to classify all documents. Further, the test of whether the material is
secret “in the interest of the national defense or foreign policy” allows
too much leeway for the Executive. We should specily in the exemp-

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/14 $<CIA-RDP75B00380R000600070001-2

tion that only materials whose disclosure would damage current for-
eign policy activities, or reduce the Nation’s ability to defend itself
against military attack, would be exempt.

It seems to me that strong limitations against secrecy must be in-
voked by Conﬁ'ress. We have to guard against our inadvertently con-
tributing to the suppression of information from the American peo-

le and from Con%ress. I urge this subcommittee to work toward the

ighest standards for openness in all aspects of our Government oper-
ations. Secrecy must only be tolerated in cases where release of the in-
formation will seriously jeopardize our national security or endanger
the stability of our foreign relations. Embarrassment of the executive
such as providing internal arguments made against a policy should
never be a reason to keep a report secret. The public should be advised
of all sides of an issue. PI‘he Executive must not be characterized as a
propaganda agent of its decisions. Executive policies should be able
to stand the light of full public review. All the facts should be made
available to the public. We cannot rest until our laws are perfected to
safeguard this fundamental principle of a free society.

Thank you.

Mr. Mooruaeap. Thank you, Mrs. Mink. That was an excellent
statement. ’

You draw a line which is difficult, not only conceptually but po-
litically, between what I will call the Congress’ right to know, or the
Congress’ need to know to carry out our constitutional functions, and
the public’s right to know, Is the distinction because there are certain
cases where we are assigned a duty to legislate, let us say, on whether
to provide funds for an underground nuclear blast or not, we need
to know detailed information in order to vote intelligently. Perhaps
the public would not need to know such details, and then might not
have exactly the same rights in such cases—is that correct ?

Mrs. Mixx, Yes. I believe if you intertwine and interrelate the pub-
lic’s right to know with Members of Congress need to know, you will
prejudice the ability of Members of Congress to acquire the informa-
tion which is necessary, and with the speed with which matters come
before us really frustrate our ability to legislate based upon facts. So,
I think that because we are dealing with classified material which ob-
viously will take some time before it can be declassified and released to
the public, and our ability to acquire this information should be, I
think, dealt with separately so that we can legislate intelligently. And
we may, as 1 suggested, determine that the material should not have
been classified in the first instance, that there is nothing in it that
affects or prejudices in any way our national security or our foreign
policy, and then petition a special committee for its ultimate release.

But, as you angl) I know, matters come up before the Congress with
such haste, and sometimes we simply do not have the opportunity
to go through a prolonged hearing. In most of these bills you are re-
questing that a decision be made within 30 to 50 days. It still is far
too long to safeguard and protect our right to legislate based upon
facts. So, I think that regrettably these two areas are separate and
should be treated separately in any legislation which you will be rec-
ommending to the House.
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- Mr. Moortreap. Well, T can certainly see in the situation in your case
that the environmental report might have been so intertwined with nu-
clear secrets that the information should be made available only to
the Congress, because we had to vote yes or no on necessary funds but
that it should not be declassified and released to the public. I gather
that in the actual case that if you had a staple remover, the pages you
were interested in could have been made available not only to the
Congress, but also to the public generally ?

rs. Mixg. Right, right.

Mr. Mocrugap, It was really a distortion, if ever there was, of
anishf{commornsense rationality.

s. Abzug. :

Ms. Apzos. Thank you for your most important testimony. The
sections of the bills that we have before us which would seek to ad-
dress the problems raised in the Mink case provide for certain pro-
visions of review of the documents in question to determine whether
they are being improperly withheld. Do you feel that they are irsuf-
ficient. for meeting the particular problem?

Mrs. Minx. Yes.

Ms. Apzoe. Do you think that our trying to cope with these prob-
lems by amendments to the Freedom of Information Act will really
get to the root of the problem or do you think that what we really
require is an unraveling of the whole issue including Executive classi-
fication, violations of the intent of the act, and even executive privi-
lege, all of which are intertwined with the problems inherent in the
exemptions we have?

Mrs. Moy, Well, T think the major problem is that the Congress
has simply abdicated its responsibility to protect the right of the
free flow of information to both ourselves and the public. I am of
the opinion that legislation can correct this, can reassert the checks
and balance concept which T think is implicit in this whole matter of
freedom of information. And this is why I feel that it is not only
important to protect committees and subcommittees, and the House
and Senate as a body, as receivers of this information, but that every
Member of the House in a sense should be accorded this privilege of
acquiring the necessary information in order to legislate. If the Iixec-
utive, if some lowly agent, a clerk in the executive branch is given
the authority and discretion to classify information, and this judg-
ment is to remain unchallengeable by the legislative branch, I think
we have given up our most fundamental responsibility, and that is
to acguire information so that we can legislate intelligently. And that
is really the pursuit that I feel is so important. Of course, once we
do thaf, we free this whole business of secrecy in government and
so, ultimately, by reasserting our rights to information we will also
be protecting and enlarging the public’s right to know because in
being given this information, which we have been denied in the past,
we will be able independently to determine whether it should continue
to be classified or not, and fake the necessary steps. to insist upon its
declassification and release to the public at large.

Ms. Arzoa. Are you proposing a Joint Committee of the House and
Senate which would have sole authority to declassify?
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Mrs. Ming. Not the sole. Legislative authority to declassify. The
Executive, of course, would still retain its right to examine its own
classification system. I make no suggestions relative to changes in that.
As a matter of fact, I noted right after our case was filed that the
Executive did undertake some major changes in the whole classifica-
tion process. ' '

Ms. Aszue. In other words, this joint committee would act on the
classification as it is presented to it ¢

Mrs. Ming. Yes. I see no reason why the Executive can classify and
declassify, that our legislation should give the courts the right to
make an in camera examination for the purpose of declassifying and
we are the only ones left out. What makes us different so that we are
incapable of protecting the interests of the United States with respect
to the various nine exceptions that are listed in the Freedom of In-
formation Act? I think we are equally capable of making these de-
terminations if not better qualified than any other branch. Certainly
it would not be a self-serving decision as it would be in the instance
of the executive branch. In my litigation the only reason that they
refused to release the information at the time we needed it was be-
cause they did not want to enlarge the controversy and to give people
who were opposing the test valuable factual information upon which
we could make a much stronger case. All of these materials were
later released with the exception of the AEC report. So, that tells us
how much national security was involved in the basic information.
And it was the only reason we did not proceed with the balance of the
matters under litigation as the Supreme Court suggested; because it
was moot, the material was already out. . . ' .

Ms. Aszue. Do you think that there is validity to reviewing the kind
of information that we are theoretically entitled to by statute on re-
quest of, T think it is now, five members of the Committee on Gov-
ernment Operations? The original statute in 1928 that you referred
to, I believe, said seven.

Mrs. Mixxk. It is seven.

Mr. MoormEap. Seven members.

Ms. Aszue. I see, so it is still seven.

Mrs. Minx. Well, with all due respect to this committee, I do not
feel that there is any reason to limit that right. Why should it be just
this committee? And this is the suggestion that I make, any 10 mem-
bers of the Congress. If you are reluctant to give one member the right
to secure this information, why not make it possible for a group of
members interested in a specific issue to make the same request that
seven members of this committee would have the right to do?

Ms. Apzve. You have commented favorably on a number of the
amendments. There are some who have raised the issue with me that
no matter how much we keep amending and reamending the Freedom
of Information Act, we are still continuing a vast array of exemp-
tions which create the bureaucratic capacity to withhold information.
Some people who have discussed it with me, in any case, have indicated
that we have to start fresh. What do you feel about that ?

Mrs, Minx. No, I do not think so. I really do not believe that this law
has been utilized. In 7 years our case was the first that got to the
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Supreme Court, so those who take the cynical view that the law isin-
adequate, I really have no comment to say except that the law has not.
heen used to the.extent that it might have been. And perhaps if it had
heen we would not have encountered this disastrous decision 7 years
after its enactment. o A

Ms. Aszoe. The reason that that view is taken is that though the in-
tentjon of the original act was to provide access to information, the
exemptions actually created a tightening of restrictions. Some very
fundamental exemptions have been unconscionably misused by the
executive branch of Government to withhold information. Therafore,
it is very difficult to overcome the built-in concepts that are actually
legislated or created statutorily, and which withoun the statute would
have operated entirely differently.

Mrs. M1~nk. I really cannot comment on that, Ms. Abzug.

Ms. Arzva. Thank you.

Mr. MoorazeAp. Mr. Horton ¢

Mr. Horron. Mr. Chairman, I too want to congratulate you, Patsy.
It is an excellent statement on a very important subject.

I do not disagree with your thought with regard to the establish-
ment of a joint committee, but you do not make any statement either
for or against the concept that is in my bill, H.R. 4060, which creates a
seven-member commission. Do you have any thoughts about that? And
before you comment, just let me say this, that I do not think it is
inconsistent to have both.

Mrs. Minxg. No.

Mr. Horron. Because the commission concept I think is very im-
portant to resolve many of these problems, and especially the problem
that you ran across in the ZPA v. Mink case. There has got to be
some convenient way for the courts to review this information. Now,
they do not have the expertise, and it takes a lot of time to get the
expertise necessary to go into these matters. And I think that if you
have something like the commission that acts as an aid to the court it
would help. These people would be full time, as I indicated in my testi-
mony ; they would be there to kind of arbitrate, if you will, questions
with regard to whether or not information should be withheld or
should not be withheld. They would act as a vehicle for giving infor-
mation to the courts upon which the court could rely. Perhaps you have
not had a chance to look at it, but maybe you might. take a look at that
as an important ingredient from theé executive branch standpoint as
well as from Congress. It seems to me from the hearings that we have
held in the past that we need something like this to pull together this
whole question of interpretation of the Freedom of Euqumation Act.
And T think it can be very helpful for court interpretations, too.

Mrs. Miwk., My reservation, Mr. Horton, comes from the feeling
that the establishment of the commission might be setting up arother
third barrier for the free flow of information. If the main thruast of
the legislation is to give the courts the responsibility of determining
whether the classification did, in fact, meet the criteria set forth in
the Freedom of Information Act, then I believe that the courts ought
to assume this responsibility. The past track record under the Freedom
of Information Act does not indicate that they are so overburdened
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by this kind of litigation as to make it impossible for them to make
‘this decision. And since the commission which your bill creates is only
advisory in nature, in sending its report to the Court, you must have
a lawsuit in order for its findings to be useful in the first place al-
‘though you do make it prima facie evidence. Without litigation, Mem-
bers of the Congress, committees, the Comptroller General, the public
at large would have no opportunity to take advantage of the exper-
tise that might be set up in this commission. And certainly if the
commission made a finding against the public, and against a Member
.of Congress seeking information, it would be an intolerable obstacle
to overcome. You have to argue then against the executive branch as
well as the commission in court. So, again, 1 think that the three
branches of Government ought to have devices within themselves to
make these judgments, each of which is challengeable by the other.

The defect of remedy in our Mink-EPA case was that had the court
rendered a favorable decision requiring in camera examination, we
would have been denied access to the hearings, and that this would
have been a rather cozy arrangement between the court and the Execu-
tive, or the Executive’s agent in deciding exactly what should be re-
leased and what should not. So, even that is not an ideal situation. It
is a very difficult problem, but it seems to me that the setting up of
a commission would further exacerbate the purpose or the goal of
our legislation, which is to make information more readily accessible
to the public and to the Congress.

Mr. HorTon. Thank vou. No further questions.

Mr. Moortrap. Ms. Abzug?

Ms. Apzue. No further guestions.

Mr. Moorunap. Mrs. Mink, one quick question. On page 4 you say

that any information would require its own Executive order. Do you
mean an Executive order signed by the President for every piece of
raper ?
: flrs. Mink. For the matters which are requested by Congress for
release T think there should be an independent decision made by the
Fxecutive, denying it. In our case all we got was a letter from John
Dean saying that the earlier classification had been placed upon the
entire file, and no further review made as to the validity of the Fxecu-
tive order being placed in the first instance. And in the trial in the
Jistrict court no witness was produced by the executive branch who
actually made the classification.

Mr. Moorarap. This subcommittee has also received a number of
negative letters from John W. Dean. ‘

Mrs. Mink. So, we were stuck there really arguing against a com-
pletely faceless bureaucrat who made this decision which we were con-
tending was misplaced zealousness.

Mr. Moorrieap, Thank you very much, Mrs. Mink.

Mrs. Mink. Thank you very much.

Mr. MoortEap. Your experience has been of great value to the
subcomrittee.

The subcommittee would now like to hear from our distinguished
colleague, the Flonorable Robert P. ITanrahan.

Mr. Hanrahan, would you come forward and proceed as you see fif #
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STATEMENT OF HON. ROBERT P. HAN RAHAN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. Haxramaw. Thank you very much, Mr. Chairman.

Ladies and gentlemen, I would like to read this Prepared statement
this morning in regard to the Freedom of Informarion Act, passed in
1967, which gives the public the right to know what its government
does.

Mr. Moorueap. Would you like to come forward, Mrs. Mink? We
would be delighted to have you join us.

Mrs. Ming. No. I have to go.

Mr. Hawranan. The statement stipulates that every Government
agency, with certain specific exceptions, make records promptly avail-
able to any person on request.

As this committee learned last year during the hearings conducted
on the subject, hundreds of requests for information by public interest
groups and individuals have been refused. )

The act guarantees the right of every citizen to know what its gov-
ernment is doing while it protects that information which 18 necesisary
to run the Government. The legislative intent of the Freedom of In-
formation Act is to make disclosure of information as & general rule,
not the exception, and to place on the Government rhe burden of jus-
tifying the withholding of a document or information.

It is time that we take a searching look at what is being classified
and why. We need to restrict what is being classified to a sensible
minimum. H.R. 4960, Mr. Horton’s and Mr. Erlenborr’s bill, would
accomplish just that by establishing a Freedom of Information Com-
mission to assist the Federal courts in determining -whether requested
information is being properly withheld by an agency.

I might say, parenthetically, in Congresswoman Mini’s testimony,
she said this would set up another bureaucratic agency and further
along in my testimony I will point out that this commission can make
information more accessible to the general public. That is my main
concern here this morning, to make sure that the public has access
to information from Federa) agencies.

As I said here, H.R. 4960 would accomplish just that by establishing
a2 Freedom of Information Commission to assist the Federal courrs in
determining whether requested information 1s being properly with-
held by an agency. This is a sorely needed revision. If, has been diffcult
for the courts to enforce the act becuuse of the time and expertise in-
volved in determining what should and should not be made available
to the public.

Presently, the exempt and nonexempt information under the act is
being inadevertently or purposefully commingled, blocking the re-
lease of information sought. That practice has to cease.

The act also needs to be more clgar about classification systems. The
three categories suggested in H.R. 4960 greatly narrow the scope of
which materials are to be withheld.
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Mz, Horton’s and Mr. Erlenborn’s legislation would strengthen the
Freedom of Information Act to further guarantee the public’s right
to know..

There is another area of weakness in the current Freedom of In-
formation Act. Regulations fixing fees for the production and copy-
ing of records vary widely from agency to agency, reflecting the wide
discretion each one has in setting user charges. . . .

In a study published by the Administrative Law Review, 1t was
found that charges made for copying Government documents differ
widely and that the variation “cannot possibly be explained on the

rounds of differing labor or other costs.” Copying charges range

rom 10 cents or less in agencies such as the Office of Economic Oppor-
tunity and the Securities and Exchange Commission to 40 cents a page
in the State Department and 50 cents in the Department of Transpor-
tation. The Equal Employment Opportunity Commission, the Atomic
Energy Commission, and several other agencies charge a special fee
of up to $1 for the first page copied.

Although the Freedom of Information Act allows agencies to charge
a “reasonable fee” for record searches, the search fees, like copy costs,
vary from $2.50 an hour, Veterans’ Administration, to $8 an hour at
the Post Office.

Agencies have argued that the charges tend to discourage “frivolous
requests” but the spirit and 1angua%e of the act do not support this
policy of discouragement nor the delays often encountered.

It 1s for these reasons that I should like to offer an amendment to
H.R. 4960 which would authorize the commission to review fees
charged by the Federal agencies, as well as require—and I repeat re-
quire—the agencies to submit their fee schedules for approval on an
annual basis.

In establishing this fee schedule, the commission shall, to the maxi-
mum extent possible, standardize fees charged by such agencies.

The amendment would also provide the opportunity for any agency
to petition the commission at any time for a review of all or part of
its fee schedule. An individual is also guaranteed the opportunity to

etition the commission for a review of an agency’s charges for in-
ormation.

I strongly support H.RR. 4960 and I urge this committee to give care-
ful consideration to it. Freedom of Information is an issue which is,
now more than ever before, a concern of the American people—one
which requires our immediate attention and action.

I respectfully request that you consider my amendment and sup-
port H.R. 4960.

Thank you very much.

[The attachments to Mr. Hanrahan’s statement follow :]
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TABLE OF AGENCY FEES FOR THE PRODUCTION OF DOCUMENTS t

Cost pe

Agency CFR citation Minimum charge page phctocopy Clerical search
BEC. e 10 CFR, pt. 9...... $1;$2.50 (search). '$5 per hr.
CAB. .o e ieaaaan .- 14 CFR, F t. 389§l .,--_...( ...... %_ 005 e
Department. of Agriculture_... - 7 CFR, pt. 1. P $1: $1 (search)_ .. §4 per hr.
Department of Commerce. .. .._.._... 15 CFk ...... $2'(nonrefunda- 5 per hr.
bl ), t?2.50
Department of Defonse . - cnemneme 32 CFR, pt, 2862 sl.(so;szr.lso $5 per hr,
'search).
De all-}men’t of Health, Education, and 45 CFR, pt.5_..._. [©) ®.
elfare.
Department of Houslng and Urban 24 CFR, pt. 15.._.. $1, none ifless_ .. $0.25. . oo ... $5 per hr (1st
evelopment. hour, no sharge).
Departmen of tha {nterior..._....... A3CFR, pto 2 e [ 3).
Department of Justice _ ... _........_ 28 CFR pt 16..... $3 (nonrefunda-  $0.50 Ist page 1 per 3 hr: st
ble). S 25 additional) 34 br no charge,
Department of Labor.._._._..._.._.. 29CFR, pt. 70..._. None......o.o... 8030 ... $1 %er 14 b 1st
T ne zharge.
Department of State.....ooo oo 22 CFR, pt. 6...... 53.[15‘0 nonrefunda~ $0.40____.___..__ $3.50 per h-. ¥
- hie.

Depariment of Transportation.

- §0.50.. $3 rer hr{or.ac-
usl custlfmore)

Tr8asUTY .- eocccnecnees .- JLCFR, pt. L____ $2 (search). - $0.1 - $3.50 per hr.
EDC. 29 CFR, s. 1610... Nene.______._._. $0.25. . $360gerhv $0.90
per/¢ Br,
12CFR,s. 604 ___ (... ... () T, X
LY §4R1 pt. O, [© [ (‘).

............ $4.50 per hr, ¥4 hr
no charge.
............... ®.
—w-- $Hperhr.
- Reasonable fee
where applicable.
. z‘lot stated.

_- $3perhr,
_____________ §1 / hr (st 17
hr no cha rge)
29 CFR, pt. 102 (el ) 8).
. 45CFR pt. 1005__ Nane.... -
ZDZCFR pts. 200,  (eccceicoainnas Q).

32 CFR, pt. 1430... §2

S17CER, pL200... (®
17D 32CFR, sec

1606.57.
SBA e mrcmicccecman 13CFR, pt. 102 . . $2 minimun,
US Cumm:ssmn on Civil Rights_ ... 45 CFR, pt, 704..._ §1
.- 22 CFR, pt. 503 None . $0. 1 per hr,
VA ................................ 38 CFR, seec. 1.527_ Ncne 125 e $3 per hr (Ist 15
hr no cherge).

34 ger hr, (Ist 14
r no charge).

1 This table was prepared as a working paper in connaction with administrative conference efforts to implement recom-
mendations. It is rot a complete list of agencies having rules on the subject, the extracted material is highly abbreviated
and it does not taka into account actual agency practices to waive charges in many circumstances.

2 Published sepa-alely by operating agencies.

3 Rules not specific.

4 New rules under consideration, i

8 Available at Office of Public Information.

¢ Includes searck,

AMENDMENT TO H.R. 4060 OrrERED BY MR. HANRAHAN

On page 11, redesignate sections 223, 224, and 225 as sections 224, 225, and
226, respectively, and immediately after line 4, insert the following new section:

Sec. 223. {a) Not withstanding title 5 of the Act of August 31, 1951 (Public
Law 82-136; 31 USC 483a), or any other provision of law, on or after the two-
hundred and fortieth day after the Commission commences operations, no Federal
agency may charge any fee to any person with respect to ihe making available
of records to such person pursuant to sections 552 of title 5, United States Code,
unless such fee is approved by the Commission under subsection (b).

{b) (1) Prior to the two-hundred and fortieth day after it commences opera-
tions, the Commission shall establish a fee schedule for each Federal agency
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with respect to fees which such agency may charge to persons requesting records
from such agency pursuant to section 552 of title 5, United States Code. In
establishing such fee schedules for Federal agencies, the Commission shall, to
the maximum extent possible, standardize fees charged by such agencies.

(2) The Commission shall review each fee schedule it establishes under para-
graph (1) on an annual basis.

(e) (1) Within ninety days after the Commission commences its operations,
each Federal agency shall transmit to the Commission a copy of its current fee
schedule with respect to fees it charges persons requesting records pursuant to
section 552 of title 5, United States Code.

(2) Any Federal agency may petition the Commission at any time for a review
of all or any part of its fee schedule established by the Commission under sub-
section (b).

(d) Any individual may petition the Commission at any time for a review of
all or any part of the fee schedule established for any Federal Agency by the
Commigsion under subsection (b).

Mr, MooruEeap. Thank you very much, Mr. Hanrahan.

Without objection, the balance of your statement will be made a part
of the record—the fee schedules that you have provided and the lan-
guage of the amendment that you have offered.

Your statement will be of great help to the subcommittee. I think
for one thing that perhaps you have helped to solve one of our most
difficult problems—which is difficult to legislate—a fair and reasonable
fee schedule. There may be some justification for different search fees
in one department where the records are more difficult to find than
in another one. One may be completely manual, while another may be
automated, where you just push a button and the information re-
quested could be provided quite inexpensively.

Mr. HanramaN, Mr. Chairman, my concern was that the public
is being turned off by these Federal agencies when they call up, or
when they go in person to ask for something. The public is treated by
Federal agencies like the scum of the earth—do not bother me attitude.
Now, we have 2.8 million civil servants, and they are acting more like
masters than civil servants or servants of the people. And I think this
really hits at the heart of that basic issue, because I had experience
working with a Federal agency and I know how they operate. And I
am sure that there are a few agencies that are very efficient, but I think
on the whole most of these agencies are not responsive to public re-
quests. It is only at the insistence of some Congressman or a Senator
before they do get this information for a particular constituent. And
we live in a very complex society today of growing Government, and I
think that this particular amengment would, and the commission itself
would not be a detriment, as Congresswoman Mink has pointed out.
I think this commission is sorely needed especially to give it some
rea] teeth so that we could make these Federal agencies a little more
respectful of Congress and more respectful in particular of the public.

Mr. MooraEAD. Do you see that these fees, whether it is the copying
or the search fee, should they be at cost, or close to the cost to the Gov-
ernment of doing it, or should it be below that cost because it is
really rendering a public service? What is the overall philosophy that
we should be directing the commission to follow in setting fees if we
adopt your amendment ? :

Mr. HHaNrAHAN. I think it should be one of public service, because
these people do serve as civil servants, and they are helping the public.
And I would hope that it is their philosophy for being a civil serv-
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ant, that they are there to help people. I think that this is the whole
philosophy of whether you are a Congressman, elected official or
appointed official. If you are not there to help people you do not belong
in that position. So, even if it would cost a little more money for the
Government, I think it is profitable for proper communication. But it
is necessary and vital in our society today that we are more con-
cerned about human beings than building buildings. I would much
rather spend this on people and the public in general, even if it does
cost us a little more money, staying within the budget ceiling, of
course, of $268 billion.

Mr. MooruEeaDp. We are all agreed on that.

Would you go so far as to say that there should be no fee at all,
that it should be a part of the public service of whatever department
or agency is involved to fu.rnis:g information to the public?

Mr. Haxrarnan. Well, I think that this Commission could properly
do a very thorough job of determining that because this wou?d be
within their purview, I thirk, to make this determination whether
the fee is reasonable or not, or whether there shoulc be no fee whatso-
ever. I think that the Commission itself should make this determina-
tion. And naturally, you are going to get input from public oflicials
also on whether there should be a fee involved.

Now, with some of these scisntific documents, I can see where this
might cost a great deal of money, but when you see this tremendous
variance here in the index of my testimony on this table of agency
fees for production of documents. At Villanova a law professor who
did a study of these search and copying fees pointed out this tre-
mendous variance from one agency to another. And I think that if we
have to go to the extreme of charging no fee whatsover, I do not
think everyone and his brother is going to come off the street and
ask for a particular bit of information. I think this is what they
were originally saying, that they were going to get every Tom, Dick,
and Harry coming off the street and asking for information on a par-
ticular subject.

This is why we are here, to help people, and I do not think we are
going to be faced with that situation. After all, when the applicants
for civil service jobs filled out that application, the 171 form, they
applied for work, and this is what they should be doing.

Mr. MooruEEAD. My own feeling is that we have got to give the Com-
mission some sort of guidsnce. My own choice would be for the low-
est possible fee, even below cost. That would be sufficient to eliminate
frivolous requests.

Mr. Horton?

Mr. Hogrox. Mr. Chairman, thank you. I would like to congratulate
Mr. Hanrahan for his very constructive suggestion. I think it is a very
important matter, and it would indicate from his statement and the
material that he has furnished us here that he and his staff have done
a lot of research work on this important problem. And I think it is a
very important contribution to the work of the subcommittee.

I do not have any specific questions but do believe that this is some-
thing that the subcommittee should take under consideration. I would
hope that something like this recommendation could be included in the
bill. I think you have indicated, Bob, in your conversations with me,

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/1495 CIA-RDP75B00380R000600070001-2

and also your testimony here today that there is a great deal of variance
in fees and it ought to, as you have indicated, and as the chairman has
indicated, it ought to be made easier for people to get this type of in-
formation. I would tend to agree with the chairman that there ought
to be some type of a fee so that you could discourage persons from mak-
ing frivolous requests. But I do not think the requester ought to pay
the full shot under all circumstances because some of this information
can get to be quite expensive, but taxpayers should not have to pay for
frivolous requests.

hMr. Haxranan. No, I would agrec on a basic, minimum on the fee
charge.

Mr. Horron. I would think that it should be a rather reasonable fee,
and not one to necessarily compensate the Government for every penny
that is involved in the production of and furnishing of this type of in-
formation. I think it is a very valuable contribution that you have made
to the subcommittee here, and I know you have done a lot of work on
it personally, and indicated your concern about this at a very early
stage. As a matter of fact, at the time I was introducing the bill.

Mr. Moortieap. Would the gentleman yield for just a moment ?

Mr. Horrow. Yes.

Mzr. Mooriieap. We might provide that the Commission could waive
fees in individual cases where there is merit, but where no funds are
available.

Ms. Abzug?

Ms. Aszua. No questions.

Mcr. Moorneap. Well, thank you very much, Mr. Hanrahan. This, I
think, has been a most productive discussion that we have had here.
You have stimulated a lot of thinking on the part of the subcommittee
members for which we are deeply grateful.

Mr. Hanrazan. Thank you. And T welcome the opportunity to ap-
pear here, and hopefully when we convene as a full committee we
may incorporate this amendment as a part of the new revision of the
Freedom of Information Act, because I think that as I have men-
tioned in my testimony, as & new media man just mentioned to me,
1s this going to make information more accessible to the public, and
stop these bureaucrats from preventing information from being ac-
cessible, I should say, to a legitimate citizen that is making a legiti-
mate request. And I deeply appreciate your hearing me out this
morning.

Thank you.

Mr, Moorueap. Thank you. .

Mr. Parriies. I would like to make one observation for the record,
Mr. Chairman, if I mi%ht, on the question of fees. Of course, this
matter came up in our hearings last year on a number of occasions.

The Administrative Conference of the United States has also looked
at fee schedules of various agencies—the table that you have put in the
record, Mr. Hanrahan. Subsequently last year, the Office of Manage-
ment and Budget was asked both by the subcommittee and the Admin-
istrative Conference to review the fee schedules that were being chargd
by various agencies and departments under the Freedom of Informa-
tion Act, both for copying and searching of records. OMB later issned
a statement to various departments and agencies suggesting that they
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charge the minimum fees necessary to cover costs. That has resulted
in a few cases of some reduction in both copying and search fees.

However, OMB stopped short of doing what the subcommittee had
hoped that they would doj; that is, to set some minimum uniformity
of costs among the various departments and agencies for both copying
and searching. The situation is a little bit better now, I think, than
it was 2 years ago, but not very much better. Perhaps the only way
that this can be accomplished is through some mechanism such as you
suggest, or a change of policy on the part of OMB to enforce more
their very lukewarm policy statement that there should be a lower
minirnum in each case. Certainly this is, as we have found in our
hearings, a very essential part of the problem.

Mr, Haxrauan. I know, I would certainly agree with that, Mr.
Phillips, that we definitely establish some type of uniformity or stand-
ardization of these fees. I think that is the guts of this whole issue.

Mr. Pareres. Thank you, Mr. Chairman.

Mr. Moorueap. Thank you again, Mr. Hanrahan.

Mr. Hanramax. Thank you. ‘

Mr. Moormeap. The subcommittee will meet again on the freedom
of information legislation tomorrow morning at 10 a.m., in room 2154.
We will have witnesses from the Department of Justice and the De-
partment of Defense and one outside witness.

The subcommittee will now adjourn until 10 o’clock tomorrow.

[Whereupon, at 11:20 a.m., the subcommittee adjourned, to re-
convene at 10 a.m., Tuesday, May 8, 1973.]
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THE FREEDOM OF INFORMATION ACT

TUESDAY, MAY -8, 1873

HovuseE oF REPRESENTATIVES,
ForereN OPERATIONE AND
GOVERNMENT INFORMATION SUBCOMMITTEE
oF THE CoMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C.

The subcommittee met, pursuant to recess, at 10:10 a.m., in room
2154, Rayburn House Office Building, Hon. William S. Moorhead
(chairman of the subcommittee) presiding.

Present: Representatives William S. Moorhead, Bill Alexander,
geléa S. Abzug, James V. Stanton, Paul N. McCloskey, and Gilbert

ude.

Also present: William G. Phillips, staff director; Norman G. Corn-
ish, deputy staff director; L. James Kronfeld, counsel; and William
H. COBen aver, minority professional staff, Committee on Govern-
ment 1\i)er&tions.

0orEEAD. The Subcommittee on Foreign Operations and Gov-
ernment Information will please come to order.

For nearly 20 years this subcommittee has concentrated on one of the
basic problems of our democratic society—the problem of public ac-
cess to Government information, Any society is truly democratic to
the extent that all members of the society participate in its Govern-
ment, and this subcommittee’s long-term goal has been to convince the
huge and growin% executive branch of the Federal Government that
it is proper—in fact, absolutely necessary—to pull aside the paper
curtain of secrecy between the public and their government.

The 1966 freedom of information law was a giant step in that direc-
tion, but months of hearings with scores of witnesses last year proved
that the executive branch often ignored both the spirit and the letter
of that law. As one result of the Hougse Government Operations Com-
mittee’s unanimous report on this subcommittee’s hearings, most Fed-
eral agencies agreed to make major changes in their administration of
the freedom of information law.

Another result was a clear recognition that substantial legislation
changes must be made before the law can become the freedom of in-
formation weapon that the public, the press, and the Congress need
in their continuing battle against unnecessary executive secrecy.

I hope that the executive %ranch will approach this legislative prob-
lem in the same spirit of cooperation in which they are considering
the committee’s recommendations to solve administrative problems
under the freedom of information law. I might interject that I think -
the Justice Department has done an excellent job in devising regula-
tions in this area. That hope impelled me to ask President Richard M.
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Nixon to designate the executive branch witness who would present
the Nixon administration position on the legislation before us.

In response to my request, Assistant Attorney General Robert Dixon
was selected to present the administration’s position. As head of the
Office of Legal Counsel in the Department of Justice, Mr. Dixon is in
an excellent position to help us work out effective legislation, for his
office has been responsible for the guidance of all other agencies in
their handling of the legal problems which have come up during the
nearly 6 years the freedom of information law has been operating.

President Nixon has personally considered the need for imprcve-
ments in the freedom of information law and commented on the “many
constructive recommendations” in the committee report on the law.
Just before last vear’s election, the President said in & letter to Robert.
Fichenberg of the American Society of Newspaper Editors:

I fully support all efforts designed to improve the administration and execution
of the terms, policies, and objectives of this important statute. If, after careful

consideration, the Department of Justice determines that changes in the language
of the act would be advisable, I would support such legislative revisions.

I will insert all this correspondence in the hearing record at the
conclusion of these opening remarks.

The subcommittee opens its hearings today with testimony from
Assistant Attorney General Dixon, the administration representative,
who will explain what careful consideration has been. given to legisla-
tion to improve the terms, policies, and objectives of the freedom of
information law.

Later this morning we will hear from Prof. Thomas M. Franck,
director of the Center for International Studies at New York Uni-
versity, who will comment on the flow of information in the field of
national defense and foreign policy. This afternoon, we will hear from
the Department of Defense, represented by General Counsel J. Fred
Buzhardt and Assistant Secretary of Defense Jerry Friedheim.

[The communications between President Nixon and Mr. Robert
Fichenberg follow :]

AMERICAN SOCIETY OF NEWSPAPER EDITORS,
PREEDOM OF INFORMATION COMMITTEE,
Albeny, N.Y., September 14, 1972,
President Rioearp M. NIXON,
The White House,
Washington, DN.C,

DEAR MEr. PRESIDENT: As a candidate for the most important governmental
job in cur democratic society, I know you are committed to the ideal of a fully-
informed public and Congress and I know you have given thought to action which
can malke this ideal a reality. ‘

The American Society of Newspaper Editors is deeply concerned about the
information problems which face cur soclety and solicits your comments on
some of those problems. Will ycu please provide answers to the following
questjons?

1. Would vou support legislation which would permit newsmen to protect the
identity of their sources unless the defendant in a libel suit bases his defense
upon the source of allegedly defamatory information or unless s federal district
court finds clear and convincing evidence that the newsman has information
relevant to & specific law violation, that there 1s no other means of obtaining the
necessary information and that there is a compelling and overriding national
interest in divulging the information?

2. Would you restrict the use of executive power to withhold information from
the Congress to a presidential prerogative, exercised by the president, personally,
in each specific case?
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3. Would you support legislation granting statutory authority for the system
of classifying information to protect national defense and foreign policy and
providing specific penalties for misuse of the system by either under-protecting
or over-protecting such information?

4, Would you support legislative or administrative improvements in the Free-
dom of Information Act (5 U.S.C. 552) designed to prevent delays in handling
requests for access to public records, to tighten the language on access to public
records reflecting court decisions and to provide for government payment of court
costs and reasonable attorney’s fees in cases under the Freedom of Informa-
tion Act which the government loses?

I would appreciate your early reply.

Sincerely.
’ ROBERT G, FICHENBERG,

Chairman.

THE WHITE HOUSE,
Washington, November 4, 1972.
Mr. ROBERT FICHENBERG,
Chairman, Freedom of Information Committee, American Society of Newspaper
Editors, Knickerbocker News, Albany, N.Y.

DEAR Mg, FIcHENBERG: 1 wish to thank you for this opportunity to express my
views on questions which the American Society of Newspaper Editors has sub-
mitted in regard to governmental information policies,

Your first question asks about my position on the legislation sponsored by the
Joint Media Committee, which is designed to create a qualified testimonial priv-
ilege for newsmen in the Federal courts. I am aware that many in the news
media are concerned about the Supreme Court’s recent holding that newsmen are
not constitutionally protected from being required to appear and testify before
the State and Federal grand juries. In a broader sense, however, I am also im-
pressed that for almost 200 years the press and the government have managed to
maintain a proper balance between the encouragement of a free and vigorous
press and the fair administration of justice, all without the need to resort to
Federal legislation.

In 1970, in response to a growing concern of the news media, the Attorney
General 1ssued “Guidelines for Subpoenas to the News Medla”. These guldelines
require careful consideration of the indlvidual situation by the Federal prosecu-
tor, extensive negotiation with the newsman and his organization and, if these
fail, a request for issuance of a subpoena only after express authorization by the
Attorney General. The policy expressly established by the guidelines is that the
Department of Justice does not consider the press “‘an investigative arm of the
government,” During the two years in which the guidelines have been in opera-
tion, they have apparently been successful, since requests for subpoenas have
been authorized on only 13 occasions and 11 of these involved newsmen who,
though willing to testify or produce documents, preferred to follow the formal
procedure of the issuance of a subpoena. The Attorney General has authorized
subpoenas in only two instances in which negotiations with newsmen proved
unsuccessful.

Before moving forward with legislation in this field, I would hope the Congress
would face up to the legal difficulties in defining a qualified privilege and the
problems inherent in the administration and exercise of such a privilege. I
would also suggest that the merits of enacting such laws must be carefully
weighed against the dangers inherent in establishing a precedent for Federal
legislation in this sensitive area. For these reasons, while I would not oppose the
legislation sponsored by the Joint Media Committee, I think that the system
established by the Attorney General’s guidelines is preferable to Federal legisla-
tion at this time.

If a State does not have similar successful guidelines, I believe it is advan-
tageous to all concerned that a “shield” law be enacted to fill this void. My sup-
port for such a law in the absence of effective guldelines is based upon the
acknowledged need for reporters to shield their sources in most cases. Let me
also reemphasize in this respect my firm commitment to the preservation of the
principle of a free and vigorous press.

Should it ever become apparent that the Federal guidelines fail to maintain
a proper balance between the newsman’s privileges and his responsibilities of eiti-
zenship, then I would certainly be willing to reconsider my position on the need
for Federal legislation. .
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In response to your second question, as to whether I would restrict the use of
executive power to withhold information from the Congress to a prerogative
which must be exercised personally by the President, I call your attention to
my memorandum of March 24, 1069, to the heads of executive departments and
agencles, which imposes this very restriction on the use of this authority. The
memorandum explains that “the policy of this Administration is to comply to
the fullest extent possible with Congressional requests for information.” In
furtherance of our policy, this memorandum directs that Executive Privilege
will be invoked only in the most compelling circumstances and after a rigorous
inquiry inte the actual need for its exercise, and that there will be no exercise of
the privilege without the President’s specific personal approval.

Your third question asks if [ would support legislation granting statutory
authority for the system of classifying information to protect national defense
and forelgn policy and providing specific penalties for misuse of the system. On
March 8, 1972, as you know, I issued Executive Order 11652, which deals with
classification, downgrading, declassification and safeguarding of national secu-
rity information, This Executive order is the culmination of more than a year of
intensive staff review and represents the first major overhaul in the classifica-
tion system in almost 20 years.

The new order has three purposes: (1) to reduce the amount of information
which is classifled and to provide better protection for such information; (2) to
accelerate the schedules for automatic downgrading and declagsification of
classified documents; and (8) to establish an Interagency Classification Review
Committee to monitor the implementation of the new Executive order. Under this
new system, the number of persons in the government who may classify cocu-
ments has been substantially reduced, including a reduction of 77 percent in those
that may designate documents as top secret, A National Security Counecil Direc-
tive implementing the order further provides that administrative sanctions shall
be applied for abuse of the classification system. In view of the progressive and
comprehensive procedures established by the order and directive, I see no need
for legislation on this subject at present.

You last question requests my opinion on the advisability of legislative or ad-
ministrative improvements in the Freedom of Information Act which would be
designed to (1) prevent delays in handling requests for accens to public records;
(2) tighten the language on access to public records reflecting court declslons
and (8) provide for governmental puyment of court costs and reasonable attor-
neys’ feas in cases under the Freedom of Information Act in which the govern-
ment does not prevail,

During the five years of its existence, the Freedom of Information Act has
resulted in considerable progress toward the goal of permitting the maximum
public savailability of governmental information consistent with the neecls of
national security, individual privacy, law enforcement, and the other factors
which the act itself recognizes. I have been a strong supporter of the Freedom
of Information Act and have directed all members of this administration to ob-
serve and implement the spirit as well as letter of the act. JIowever, because of
the great variety and complexity of governmental records, the act has not always
proved easy to administer,

From the experience of these past five years, it 1s evident that there are some
problems inherent in the act and in the procedures used for its administration.
Last year, the Administrative Conference of the United States, after & corapre-
hensive study of the implementation of the act, presented recommendations for
the correction of certain of these procedural problems, including improvements
designed to prevent delays in handling requests for documents. These proposals
have been under study by the depsrtments and agencles anc some have already
been adopted. Additionally, in September the Committee on Government Opera-
tions of the House of Representatives issued a report on the administration of
the Act that also contained many constructive recommendations. The Depart-
ment of Justice is now studying thes: suggestions as well as considering the best
methods of implementing adminiatrative improvements.

I fully support all efforts deslgned to improve the administration and execu-
tion of the terms, policies, and objectives of this important statute. If, after care-
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ful consideration, the Department of Justice determines that changes in the
language of the act would be advisable, I would support such legislative revisions.
However, until all efforts to lmprove the implementation of the act have been
tried, T would be opposed to the award of attorneys’ fees at the taxpayers’ ex-
pense, since this might encourage the filing of lawsuits in disputes that could
be otherwise resolved without burdening the courts.

Finally, I wish to take this opportunity to reiterate my firm commitment to
the principle of a fully informed public in our open and democratic society. Dur-
ing the past four years, this Administration has given positive emphasis and
taken new initiatives to provide the American people with information concern-
ing their government. We feel that the establishment of the Office of the Director
of Communications for the Executive Branch has significantly enhanced this
effort. In addition, the major reforms in classification procedures and the empha-
sis on successful implementation of the Freedom of Information Act are con-
tributing to achieving our goal of permitting the greatest possible public dis-
closure. You may be sure that if re-elected, I will continue to commit the full
force of my office to meeting this goal.

Sincerely,
. RICHARD NIXON.

Mr. MooraEAD. Mr. Dixon, you may proceed.

1 might say that I have read your testimony, and I am reminded
of the story that when a diplomat says “yes,” he means “maybe,” and
when he says “maybe” he means “no,” and when he says “no,” he is
no diplomat. You vary somewhere between “yes” and “maybe” in your
testimony. You qualify as a diplomat but just barely, sir.

STATEMENT OF ROBERT G DIXON, JR., ASSISTANT ATTORNEY
GENERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUS-
TICE; ACCOMPANIED BY ROBERT SALOSCHIN, OFFICE OF LEGAL
COUNSEL

Mr. Dixon. Thank you, Mr. Chairman. I am pleased to be here this
morning. I have with me, on my left, Mr. Robert Saloschin from the
Office of Legal Counsel who is our staff member primarily in charge
of administering the Freedom of Information Act for the Department
and for giving advice throughout the Government. I might say that
I have no more dedicated, more competent person on my staff in re-
gards to the very important mission of this act.

Mr. Chairman, I appreciate your opening remarks, and I realize
that our posture here 1is a little bit like the posture of a husband who
might say to his wife: “Dear, we have been together for a good many
years and we will stay together for a good many years, but, today,
sweetie, I do not like your iairstyle or your general demeanor.” But.1f
that is the case, so be it, and we will do the best we can. We must stay
to%ether and work together in this field.

will present my statement in a somewhat condensed fashion in
deference to the committee’s time. I would appreciate it being printed
in full, although I will condense it as I go through.

Mr. Moorueap. Without objection, the full statement will be made
a part of the record.

[Mr. Dixon’s prepared statement follows:]
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PREPARED STATEMENT OF ROBERT G. DIXON, JR., ASSISTANT
ATTORNEY GENERAL, OFFICE OF LEGAL COUNSEL, DEPART-
MENT OF JUSTICE

Dear Mr. Chairman:

We appreciate the opportunity to dppear before your
Committee and discuss H.R. 5425 and H.R. 4960, bills con-
taining several proposed ameﬁdﬁéﬁts to the Freedom of
Information Act. I will discuss H.R. 5425 both generally
and specifically, then add soﬁé comments on H.R. 4960, and
finally offer a few ideas on how we might work together to
advance the general objective;"of the Freedom of Informa-
tion Act.

Before discussing the bills, let me emphasize our basic
approach to this subject. The Freedom of Information Act
[applicable to the executive branch but not to the other two
branches] is a basic commitment to the maximum feasible
access by private persons to the internal details of admin-
istration, with no need to disclose the private interest
prompting the request. It is a major effort to open many
aspects of government, It is a real challenge to administer
the Act well, and to accomrodate the competing interests
involved. Regarding most requests by scholars we have little
problem. Regarding requests for information given to the

Government in confidence, or which involve law enforcement-
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type files, we have more problems.
As to our part in making the Act work, let me reiterate
a statement by my predecessor, Ralph Erickson, when he
appeared before you last year on March 10th to discuss the
work of the Justice Department and of our Freedom of Infor-
mation Committee. He said, "We are continually striving
" to improve our efforts in this important field of law and
government, but we also feel that on the whole we are doing
a reasonable'job « + .» considering the magnitude and complexity
of the challenges which face us."
Since then, we have taken several further steps to
improve performance in this field,
These steps were over and above our regular
freedom of information workload of processing
requests, handling litigation, and counselling
other agencies.
(1) We have prepared a 19-page analysis and program
outline for improved administration in this field.
This is set forth in a letter with attachments
sent to you on December 27, 1972, This was
in response to your ten recommendations for
improved administration of the Act, contained
in your- landmark report of last September 20th.

(2) We have issued and published in the Federal Register

of February h;, 1973 a sweeping revision of our own

-2 -
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regulations under the Act, to improve and expedite the
processing of requests for Justice Department records.

After an adequate test period to see how these new procedures
are working, we plan to encourage other agencies to consider
adopting generally similar changes.

(3) We prepared and conducted a concentrated and
comprehensive seminar on the proper handling of Freedom of
Information requests for over 50 officials from all parts
of the Justice Department.

This was held on March 1, 1973, the day our

revised regulations went into effect, and was

keynored by a message from the Attorney Gen-

eral. As we informed you in our letter of

March i9th, this training program was well

received, and we hope to build on this experi-

ence in helping other agencies to provide

better freedom of information training for

their personnel to the extent our .own resources

permit.

I.
t 1

Let me turn to some general comments on H.R. 5425.

We are of course sympathetic to what' we take to be the two
main purposes of the bill, namely, to make the Act as clear
as possibla, and to make government records even more

quickly and fully available than at present. Wa recognize

the Act is not perfect. We fear, however, that these
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amendments would introduce new uncertainties, bearing in mind
the incredibly vast and varied aggregatione of records
covered by the'Act, and the inevitable need for some flexi-
bility and judgment.

We share the concerns of those who feel that the admin~-
istration of the Act is not perfect either. Our own con-
siderable experience iIn screening contemplated denials of
access by other agencies, plus our work in handling appeals
from denials within our own Department, support our belief
thet access should sometimes be more speedy and extensive
than some offitials are inclined te grant. At the same time,
I should note that the overall government practice is not
nearly as restrictive as it may appear to some critics, that
there are reasonable explanations for much of the restric- -
tiveness that does exist, that no agency can operate in a
goldfish bowl very. effectively, and that steady progress 1is
being made toward better access, due in part to the efforts
of your Committee and, we like to believe, of our Depart-
ment as well. Our goal is continued progress in improving
the administration of the Act and responding as speedily
as possible to the increasingly broad and searching requests

for all of the records of the executive branch,

-4 -
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Despite the laudable general purposes of H.R. 5425, we
are compelled to oppose its provisions gtrongly. Before
discussing them in detail, let me summarize the overall
reasons for our opposition. In our view, with some possible
exceptions, the proposed amendments contained in the bill
(a) would lead to increased costs and administrative burdens
for government agencies without corresponding public benefits,
(b) would create new uncertainties to confuse requesters,
agency officials and the courts, (e) would actually tend to
reduce the flow of information to the public--unnecessarily,
and (d) would undermine personal privacy and the effective
implementation of numerous laws and programs which Congress
over the years has enacted, and which must be faithfully
executed by the executive brarch if our system of government
is to serve the nation and its people well.

I will now discuss the specific amendments to the Act
which H.R. 3425 proposes, raking up first Section 1 of the
bill.

II.

1. Section 1(a) of H.R. 5425 would amend the indexing

provision in subsection (a)(2) of the Freedom of Information

-5 -
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Act, This provision currently requires that there be
indexes to the several types of material covered in sub-
section (a)(2), which are basically maﬁerials that may be
used as pfecedents for agency action. Under the present
Acé these indexes must be available for public inspection
.and copying, but the proposed amendment wéuld go fﬁrther
and compel all agencies to publish and distiribute such
indexes.

There‘may_be nothing wrong with this amendment in
thedry--some agencies élready publishbcertain indexes--but
in practice and as a government-wide requirément it would
be confuaiﬁg, costly, and essentially unnecessary,

There 1is considerable reason for uncertainty
about the actual scope or coverage of the present

-6.—
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indexing requirement, and this uncertain:ty would
become a real problem under the amendmen:. There
is seldom a practical problem today unless an
agency or a citizen needs an index which may be
within the meaning of subsection (a)(2) and the.
index is not available. But the proposal to compel
publication of all indexes which exist or should
exist under subsection (a)(2) would require the
immediate resolution of these uncertainties and
would often require it im a vacuum, i.e.. when
few if any persons are interested in using a par-
ticular index.

Published indexes would rarely be best sellers.
The Immigration Service maintains an index in its
various public reading rooms, and personrel in
charge of those rocms report that members of the
public virtually never use the availlable indexes.
The considerable expense of preparing for pub-
lication, publishing, and keeping current indexes
that are not oriented to a demonstrated public
need would be largely wasted. Even where indexes
meet a need, like the card catalogue in cur law
library, it is not clear that the expense of pub-
lishing would be warranted. And indexes that
have been developed by specialists for their own
use may be largely incomprehensible 1if published.
It would sometimes be more practical, economical,
and gsatisfactory to the outside person seeking
information to give him direct personal assistance
that fits his existing knowledge and interest,
rather than to tell him to go buy an index that
may not help. To make published indexes helpful,
they may sometimes have to be completely reorganized,
or agencies will have to write explanatory literature
which hopefully will meke the index useful to an un-
xnowa spectrum of readers.

T

Indexes, after all, are principally devices
for locating other materials. The presen: Act,
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besides making the indexes avallable to requesters,

imposes an obligation on agencies to search their

records upon request. A major obstacle to locating
requested records is the avallability of sufficient
time of qualified agency staff. Publishing indexes
would rarely help overcome this obstacle, and the
obstacle might be aggravated 1f staff needed for
searches must be assigned to preparing, revising and
updating indexes for publication.

We conclude that this amendment should not be adopted
on a government-wide basis until all affected agencies have
had an opportunity to determine 1its probable impact on their
staffs and budgets In relation to estimated public benefits,
and until congideration has been given to posgsible alternative
devices which may be more effective,‘simpler to use, more
easlly kept up-to-date, and 1ess‘cost1y.

2, Section 1(b) of H.R. 5425 wguld amend Subsection (a&)(3)
of the Act so that requests for records would no. longer have
to be "for identifiable records', requiring iﬁstead that a
request for records 'reasonably describes such records',
This well-intentioned amendment 1s uanecessary,
and it might lead to confusion as well as to unwarranted
withholding of requested records.

The proposed language would enable unsympathetic
officials. to reject requests which would have to be
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processed today, on the new ground that the requests
are not reasonably descriptive. This amendment could
also subject agencies to severe harassment, as where
a requester gave a description of Patent Cffice
records he wanted that was adequate to find them,
but his request was for about 5 million records
scattered through over 3 million files. The court,
apparently unable to accept something so unreason-
able, held the request was not for "identifiable
records”.

The problems of identifying and describing
records will never be completely eliminated, but
they have been carefully studied by the Administra-
tive Conference of the United States, the Justice
Department, and the courts. Under the influence
of these various bodies, agency practices are im-
proving greatly in this area, and further legislation
is not needed at this time.

3. Section 1(¢) of H.R. 5425 3%&1d amend the Act by imposing
time limits of 10 working days for an agency to determine
whether to comply with any request, and 20 working days to
decide an appeal from any denial. We 'strongly oppose this
amendment .

The Act now requires that agencies make records "promptly"
available. While pfompﬁness is a relative term, there is no

doubt that most courts will treat an unreasonable delay by

an agency in processing a request as a basis for mandamus
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requiring the agency'to reach a decision. All our experience
leads us to_bélieve‘that,.while fixed time éeriods may be
useful 1in achiéving greater speed when used as nﬁrms or
goals, what cbnstitutes unreésonable‘delay varies with the
circumstances of each cade-and.can oﬁly'be determined on a
case-by-case basgis.

We recognize thatlthere is considerable room for
improvement in.many égencies inéluding our own in the
speed with which requests under the Act are prbcessed.
This may be partly due to the fact that no money has ever
been appropfiated to any agency to administer Ehe extra work
which the Act involves. Yet we have affirmatively tried to
move iIn the direction of quicker processing, without sacrificing
quality, and ﬁithout undermining the ultimate legislative
objective of greater disclosure. For examplé,‘we supported
the Administrétive Conference guidelines, from which the 10
and 20-day time limits In the bill originated, although only
as a desirable goal for agency administration of the Act. We

would like to see requests acted upon even more Quickly than

1
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these 10 and 20-day limits whenever this can be done consist-
ently with agency resources, other tesponsibilities, and
processing quality. In our own department we have encouraged
the press to contact our Office of Public Information for

expedited and informal service, recognizing the need of the
press for specially prompt service. And, as you know, we

have recently issued an experimental revision of our own
departmental regulations to include 10 and 20-day time limits.
1t therefore may seem ironic on first blush that we so
vigorously oppose the 10 and 20-day limit provisions set forth
in section 1(c) of the bill and any gsimilar legislative amend-
ments. But we belileve this amendment is far toc rigid for

permanent end government-wide application, just as would be,

for example, a requirement that Congress come tc a record
vote withir. a specified number of days on all reported bills

or Administration bills. The section is quite unrealistic H
from the standpcints of the complexity of the problems

which requests may present &nd the complexity ofl the

governmental organizations which are concerned with such

problems, and it is likely to be counter-productive of

the general purpose of maxinizing disclosure, by discouraging
the careful and sympathetic processing of requests. The

amendment probably would enccurage hasty initial decisions
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to deny, would mean an increase in unnecessary administra-
tive appeals, would also mean that appeals would be denied
more frequently, would lead to more unnecessary litigation,
and would in general reverse the substantial prbgress now
urlderway .

Such an amendment would also make it difficult to en-
courage a more positive and understanding attitude in ad-
ministering the Act by thosé whose primary responsibilities
are to agency programs and missions. The amendment would
tend to divert the attention of béth'requesters and agency
personnel from the main issue of whether the requested
records are to be made available to the collateral question
of time, e.g., how we can get a request disposed of quickly
if_nbt correctly. It would tend to erode the credibility
of federal legislation in the eyes of the public, because in
many instances agency personnel might disregard the legls-
lative time limits on the not unreasonable assumption that
the requester is less interested in a negative answer within
the specified period than in getting the information he seeks,
even if it takes a little longer. It would be very difficult
to enforce. |

- 12 -
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The time limits in our new Justice Department regula-
tions will hopefully serve as & model for other agencies
to adopt more or less similar time limits in their own
regulations, but as I shall demonstrate, these time limits
do not serve as a justification for a legislative proposal
like Section 1(c) of the bill. First, our time limits apply
only to Justice Department records, not to the records of all
other ageacies. There are great differences among the
agencies in subject matter, responsibilities, documentation,
organizational structures, and relationships with other
organizations both at home and abroad. Also, some of these
agencies do not -have a great deal of in-house, in-depth
experience or expertise in applying freedom of information
principles to requests for their own records, vet they en-
counter problems that are difficult even for those with
extensive experience. Second, our regulations do not apply
to all parts of even our own department. In acopting them
we recognized the valid objections of the Immigration Ser-
vice, which properly pointed out that the time limits would

be unworkable for them.

- 13 - .
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They said: ". . . We are a field organization.
Authority to grant routine requests is delegated ...to...57
., offices, but, with a view to a uniform .liberal
policy of disclosure, authority to deny any re-

quest 1s reserved to the Commigsioner himself.

The Service handles an immense volume of requests.

In Fiscal Year 1972 recelpt of formal requests for
records averaged 7500 monthly. Most requests

concern records contained in A files, each of which
relates to one person. There are 6,297,000 active

A files, each of which is theoretically in the
custody of the field office which has jurisdiction
over the alien's place of residence, but which

in actuality may be gomewhere else for any of

several reasons. There are also 5,938,000 inactive

A files, distributed among 10 Federal Records Centers.
The logistics and practicalities of handling those
applications and requests frequently entail unavoid-
able delays. The subjects of the files often move
from one immigration district to another and their
files follow them. Because of this circumstance, and
inaccuracies in the basic information furnished by the
requester, it may take some time to locate and obtain
the file. 1In consideration of these facts, the Jus-
tice Department at the same time that it was adopting
a 10 day rule for requests addressed to the Department
generally, authorized the Service exceptionally to
adopt a 30 day time limit rule. All things con-
sidered, the Service record for promptness in re-
sponding to requests is good; enactment of section
1(c), far from improving that record, would be in-
jurious to the efficient and prudent operation of

the program." '

We have little reason to believe that the Service is unique
¥ )

among government organizations in this reSpect{ Similar

[
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examples can probably be found within the Defense estab-
lishment, the Postal Service, the Departmenté of Trans-
portation and of Health, Education, and Welfare, the
Veterans Administration, or any other agency with a large
field establishment, a complex structure, or responsibili-
ties that require careful coordination outside of an immedi-
ate office or headquarters.
Thirdly, even 1if one could identify and exclude from
the proposed amendment the parts ofAthe government 1ike
the Immigraéion Service that cannot reasonably meet such time
limits, it would still be necessary to provide, as both
the Administrative Conference guidelines and the Justice
Department. regulations do, for circumstances in which it is
not practicable to process the request within the specified
period. CQur revised reguiétions follow the Adninistrative
Conference in‘specifying sixlféasbns for extensions of time.
¥ Even these reasons are not always sufficient because they
take no account of the unavailability of persormel through

illness, death, or resignation, or delays caused by sudden

- 15 -

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/14 :1C1A-RDP75B00380R000600070001-2

or sizeable increases in priority workload within the pri-
mary agency ﬁission, in circumsfances which cannot be pre-
dicted or controlled. In many agencies, espéciélly.in our own
Office, there are certain ﬁimes when'peraoﬁnel must either
work on a particular freedom of information request or on
other mattef§ of high priority, including requests that come
ﬁrom Congress or the White House.

Letme put thils point in a different way,
because in our view it is vital to the quality
of government. 1In the overall context of agency
operations, to impose a strict time limit on a
particular function elevates that function to a
higher priority than others, no matter how vital
they may be. For example, do we really want FBI
personnel to process every request within pre-
scribed time limits when their attention.is needed
for such things as a rash of airline hi-jackings,
bombings of publie bulldings, or other emergencies?
Should personmel of the Atomic Energy Commission
be required to sidetrack or speed through work
designed to perfect nuclear power plants to meet
the energy crisis in ways that are environmentally
and economically acceptable? Must FAA personnel pro-
cess such requests within prescribed time limits
when they have work requiring attention that may
help prevent the crash of airliners? Should Postal
Service personnel process these requests within
prescribed time limits while deferring pressing
problems affecting efficient and economical mail
service? 'Are personnel of our Department and the
Customs Service who are trying to stem the im-
portation and distribution of heroin to be required
to suspend this work.when the calendar says they must
process & request for access to records within the
prescribed time limit? These are not rhetorical
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questions. The requests which come in under the

Act sometimes encompass thousands of records, and

even those which seek a few records may require

serious and time-consuming attention.

There is a fourth reason why this amendment is mnot
justified by the time limits in our new Justice Department
regulations. Although we are proud of these regulations
and will strive to live up to them as nearly as we can,
consistently with our resources and other responsibilities,
I must tell you that after =wo months of experience under
these regulations we are finding that we were over-eager &nd
under-sophisticated. The regulations may be misleading, by
holding out an expectation »f more speed than we can, or
should, consistentiy achieve.

On appeals that seemed to present simple questions, ve
have had to consult other organizations and even foreign
governments and extend the time. We do not propose, just to
adhere to our 10 or 20-day periods, to éény requests that
might with more study and effort be granted in whole or part.
We take rhe Freedom of Information Act too seriously to
engage in such a numbers game. Therefore, after a few

months experience under our new regulations, we expect to

make som2 adjustﬁents in the time limit provisions, although
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we do not contemplate the elimination of goals stated in
terms of time periodé. Buf if these limits were embodied in
a étatute, we would lose our ability to ?djust énd perfect
them in the light of experience and our overall responsi-
bilities and resources.

In making these observations we are aware that the
10-day limit proposed in Section l(c)‘merely‘requires that
a décisiqn be made within 10 days, not that the records be
actuglly delivered to ;he requester within that period.
But this featu;é 1s of little help, because it 18 usually
impossible or unwise to procesé a request until the requested
records have.been retrieved and examined. Any one with much
experience in administering this Act will soon discover that
the mere characterization of records in a. letter of request,
or for that matter in an index, a title, or other characteri-
zation, is sometimes not a relilable guide to the.actual
contents, legal status, or policy aspects of the records.
Anyone deciding on a request under thg-Apt must understand
the Act, understand the agency activities for which the
records are maintained, and know what is in the records,

and if in doubt he must take the time to find out.
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4. Section 1(d) of H,R. 5425 would impos2 an automatic
requirement in any suit under the Act for an in camera
inspection by the court, and if the records were withheld
under the 1st exemption the court would further be directed
to decide whether diéclosure would injure foreign relations
or national defense. Under the Act today, as construed by
the Supreme Court in the Mink case,_l/ courts in appropriate
circumstances may conduct an in camera inspection, except in
a very small percentage of sﬁics under the Act where the
records have been clagsified under Executive Order to protect
national security.

In camera inspection L& not a normal type of judicial
procedure, and we vigorously oppose an automatic, across-
the-board requirement for it. First, we see no reason why
Congress should overrule the Supreme Court's recent decision
in this area. No argument has been advanced that the approach
of that decision is unfalr. Furthermore, there are numerous
cases under the Act which courts have decided in favor of

plaintiffs, in favor of the government, or partly in favor

17 E.P.A. v. Mink, 7.5, , Jan 22, 1973.
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of both sides, without any need to resort to in camera
inspection. The normal, proper and economical way to
decide such suits is upon sworn affidavits and, if necessary,
supplemental'affidavits, which of course are filed under
penalties of perjury. If more is required, the court can
take oral testimony and other evidence. - But in camera
inspection is a_ procedure in which the court and one
adﬁersary see.material ﬁhat the other side does‘not. To
encourage freéuent use of this extraérdinary practice will
tend to undermine the fairness of the judicial process.
| Furthermore, in camera inspection may be completely
irrelevant to the issues in a particular case, for example
when the question whether or not the records sought are
eiempt turns on a dispute not on their contents but on the
circumstances or purposes of their creation and subsequent
handling. |

In addition, if the court must determine by inspection
whether the records "or any part thereof" sﬁall be withheld,
as the subsectioﬁ states, a conscientious judge may feel
compelled to épend at least a few moments on each page.
Based upon experience with large requests, this may take
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many months of a judge's time. ‘Some document:s should not:
be subject to in camera inspection. Consider, for example,
a memorandum from one ofvour litigating divisions to the
Solicitor General, withheld under the 5th exemption, which
criticizes a district court decision, discusses the
strengths and weaknesses of the government's position, and
frankly assesses the probable attitudes of various courts
of appeal towara the type of case involved. The Government
should not have to subject such a document tc the court for
its inspection.

There is a further provision in Section 1(d), concern-
ing classified documents. This provision would routinely
force the judge to subordinate an Executive Branch determination
that a classified document was properly classified for defense
or foreign policy reasons to the judge's personal opinion on
such a duestion. This provision raises serious constitutional
questions, since the actual conduct of defense and foreign
affairs under the Constitution is entrusted to the President,

and these responsibilities have always included the identifi-
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cation and protection of information that constitutes '"state
gecrets'". Even if this were not so, the courts have generally
and properly regarded themselves as poorly qualified to make

such judgments. 2/

As 1s well known, even agency personnel who
are intimately familar with various specialized
and rapidly changing aspects of defense and foreign
affairs are sometimes uncertain whether particular
information should be classified, and are sometimes
wrong whichever way they may decide. The government
has recently set up improved declassification pro-
cedures to deal with this situation. But it would be
both unwise and unfair to our overburdened courts
to transfer to them decisions involving matters of
defense or foreign policy for which they have neither
background nor responsibility, and which both the
Constitution and common sense entrust to the Execu-
tive Branch. )

5. Section 1l(e) of H.R. 5425 would reduce the present 60-
day period which the Government normally has to answer com-
plaints against it in federal courts to 20 days for all suits
under the Act. It would also provide for an award of attor-
neys fees to the plaintiff in any such suit in which the
government "ﬁas not prevailed", leaving it unclear what might
happen in cases where the government prevails on part of the

records in issue and does not prevail on the rest.

2/ United States v. Curtiss-Wright, 299 U.S: 304, 319-320
(1936).
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We oppose both featurecs of this proposal. When a suit
is filed under the Act, the local U, S, Attorney, who is
often not as familiar with this field of law as if he were
defending a tort or contract suit, must consult the Depart-
ment of Justice, usually the Civil Division, already over-
burdened by the rise of litigation. The Department in turn
must consult the agency whose records are involved, and
frequently that agency must coordinate internally among its
headquarrters components or its field offices, and sometimes
also externally with other departments. The <ederal govern-
ment is larger and more complex“‘and bears more crucial
public interest responsibilities, than any other litigant.
It needs more time to develop and check its positions,
especially if they may affect agencies other than the one
sued. And yet unlike a large corporation it camnot readily
hire more lawyers to meet & sudden influx of litigation.

A 20-day rule would increase the incidence of positions that
would later be reformulated, causing unnecessary work fof

both sides and for the court, and providing ample illustrations
of the adage that "haste makes waste''.

The award of attorneys fees is particularly inappro-

priate in a type of litigation which can be started by
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anyone without the customary legal requirements of standing
or interest or injury. Some lawyers might take turns in
filing these suits for each other. 1In any event, the pro-
posal would encourage increased litigation, rather than en-
coufaging effoirts by requesters and agencies to adjust their
differences whenever possible. We see no reason why there
should be a departure in this area of law from the traditional
rule, applied in eQery other field of Government litigation,
that attorneys fees may not be recovered against the Govern-
ment.

Plaintiffs often-have less financial need for these pro-
posed awards than in other types of litigatioﬁ, because
\under the Act the burden of proof is shifted to the defendant,
and because the expense of an evidentiary trial with oral
testimony is rarely encountered. 'Finally, the successful
plaintiff under the Act may not fit thé familiar image of a
noble and deserving champion of the public interest who comes
into court under the Freedom of Information Act to vindicate
the public's right to know and vanquish bureaucratic secrecy.

Instead, the plaintiff may well be a businessman using the
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Act to get information about his competitors' plans, practices,
processes, capabilities and design concepts. Or he may be some-
one seeking government-furnished raw material for commercial
exploitation in a sensational book or in a mailing-list venture.
Or he may be a defense contractor seeking to obstruct the re-
negotiation of his excess profits. Or he may be an investiga-
tory law firm engaged in policy-making through new forms of
class-suit litigation--a permissible practice but hardly one
meriting a public subsidy. And in all such cases, the award
of attorneys fees would compel the hapless taxpayer to pay for
litigating both sides of the 3dispute.

11

I turn now to the severai proposed amendmerits in Section
2 of the bill, which would rewrite exemptions 2, 4, 6, and 7
of the Act,

1. Section 2(a) of H.R. 5425 would amend the 2d exemption
to restrict it to personnel matters andvexclude any other
internal operating matters. While some courts have so
interpreted this exemption, your Housé Report which precedecd
enactment of the Act expressly construed this exemption to
cover certain internal operating instructions, the disclosure

of which might cripple agency effectiveness in law enforce-
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ment and other arms-length situations. 3/

We agree with the view you exprgssed at that time. In
our opinion it is absolutely'vital, if laws are to be en-
forced, that agencies be able to give instructions and guidance'
to their own staffs without exposing these instructioms,
routinely and under compulsion of iaw, to the very persons
whom the agencieé may have to investigate, or regulate, or
audit, or inspect, or negotiéte with. While we do not con-
tend that all internal instruction and guidance material
should be withﬁeld, gome must be if important laws and pro-
grams enacted by Congress are to be effectively executed.
Within our owﬁ Department, this amendment would undermine
the functioning of, for example, the Bureau of Narcotics
and Dangerous Drugs, the FBI, and the Immigration Service.

In any organization that must operate in an. arms-length

environment, wholesale exposure of internal management

37/ H. Rept. 1497, 89th Cong., 2d Session, p. 10. The

Senate Report, No. 813, 89th Cong., 1st Sess., p. 8, is

not inconsistent with the House Report, and another Senate
Report, No. 1219, on an earlier version of the bill in the
88th Congress, confirms the House Report (p. 13, referring to
pages 12 and 11). '
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directives is a poor gamble, if not a good guarantee that

its mission will largely fail. By tipping them off as to H
the Government’s investigative techniques and enforcement

practices, this amendment wsuld benefit the tax dodger, the

chiseling contractor, the industrial or transportation enter-

prise that may be tempted to skimp on safety, the food pre-

céssor who gets careless on sanitation, the manufacturer who

may discharge dangerdus pollutants into the environment, and

in a broad sense all litigators against the government,

2. BSection 2(b) of the bill would amend =he 4th
exemption. This exemption is primarily designed to enable
the govermment to offer private persons, usually businessmen,
protectior: for their trade secrets or other confidential
information when contained in government files. The proposed
amendment would limit the protection which can be offered

strictly to business-type confidential information, and has

serious right of privacy implications.
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We are strongly opposed to an amendment which would
place confidential information of the types likely to be
furnished by businessmen in a favored class, compared to
information furnished by other citizens which also merits
protection, on an ethical basis if not on a legal basis. Agency
Eiles may conﬁain an endless variety.of letters of complaint
froﬁ citizens on all kinds of subjects, some of which warrant
confidentialltreatmedt in the interest both of the citizen and
of the agency's mission, but which may not fit under any other
~exemption in the Act. Again, inquiries by various agencies into
casualties such as fires, plane crashes and explosions are often
undertaken not for law enforcement purposes but purely for fact-
finding, to devise measures to save life, limb and property in
the future. The full and candid statements of witnesses in
these inquiries are often vital in determining the probable
cause of the disaster, and such statements are more likely to
be obtained with a promise of confidentiality which can be
honored. Simiiar considefations apply to statements from
agency employees given in internal audits that are necessary
to maintain the quality of ageﬁcy performance.
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Moreover, there are other agency records which sometime
warrant protection, involving perfectly legitimate communica-
tions from state or local or foreign governments, or from
Congressmen &nd Senators, which would never have Leen written

. if the writer thought the agency would be compelled to make his
letter generally available, From time to time agencies consult
us informally on whether they can legally deny requests for access
to communications from Congressmen and Senators. These communi-
cations may contain confidential information from constituents
or third persons, but under thiz amendﬁent they would not be
protected unless the informatior Is '"commercial or financisl'.

Even information‘subject tc the attorney-clieat privi-
lege or other traditional common law privilegés; which both
House and Senate Reports leading to the Act expressly in-
dicated were covered by the 4th exemption, wouldqno longer
be protected unless '"commercial or finanéial". In the dark
days at the beginning of World War 11, the government asked
all citizens to volunteer inventions or other suggestions or
ideas which might help in the defense effort and promised
confidentiality, but under the proposed amendment & public
appeal in such terms could not honestly be made again. ’

:
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We conclude that whenever functions entrusted to govern-
ment reasonably require information from sources which
legitimately expect confidential treatment for such informa-
tion, the government ﬁust be able to promise such treat-
ment and honor its promise. And there is really no more
dangér of abuses under the Ath exemption where non-commercial
information is.concerned than 1f business informatiqn were
involved, bééause use of the exem@tion in such cases will be
subjecf to véry critical review by the courts,‘by our de-
partment, by Congress and the press, and by rquesters.

3. Section 2(¢) would amend the 6th or privacy exemption

by exempting ﬁédical, personnel and othef privacy-type
”regords", rather than exempting such types of "files".

This proposal may seem reasonable on first blush, but it seems
to be based on the gquestionable assumption‘that medical
"files", persomnel "files" and the like are being used to
hide "records" which should not be in those files and which
the public should have a right to know about. This possi-
bility seems to us ratﬁer remote, particularly in view of

the attitude of .the courts. The risk should be weighed
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against the need to protect the ordinary individual's privecy
against big organizations that may use information from the
government to affect his life, incltding his educational
and job opportunities, although the information may be in-
accurate, incompleﬁe, irrelevant or obsolete.

In this connection it is vital to remenber thar ex-
emptions are only options to withhold. TIf the option is
made burdensome for agencies to exercise where personal
information is involved, there will be more invasions of
privacy. It is relatively easy today to deny public access
to an individual's medical "file", but if an agency like the
Veterans Acministration must take the time to decide whether
each and every 'record" in a person's medical file involves
a sufficient invasion of ﬁrivacy to warrant its withholding,
the option to withhold may become too costly and unattractive.
Actually, pérsonal privaéy today may need more rather than
less protection.
4, Section 2(d) of the bill would amend in several respects
the 7th exemption, which covers "investigatory files compiled

for law enforcement purposes". The word "files" would be
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changed to 'records', the phrase "law enforcement purposes' -
would be changed to "any specific law enforcement purpose
the disclosure of which is not in the‘public in;erest", and
the_coverage of the exemption would be cut back to exclude
(1) records of scientific tests, (il) inspection records re-
lating to health, safety or environmental prétection, and
(iii) any inveétigatory records which aﬁe aiso used as a basis
for public policy statements or rulemaking.

These changes would seriously impair and in .some situa-
tions render almost helpless those parts of the government
upon which the nation must depend to enforce the laws. To take
a simple case, a sustainable conviction of a murderer would
become very doubtful if the government is compelled to publicly
disclose befére trial incriminating ballistic reports, & type
of scientific test data. Scientific tests of various kinds
may be used in many other law enforcement investigations, for
example against violations by motor carriers, or against frauds.
To take another situation, the Bureéu of Narcotics and Dangerous
Drugs has inspection.réports "relating to health" which may be
used for criminal or administrative enforcement against anyone
among nearly 500,000 fegistered handlers of controlled substances--
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doctors, druggists, manufacturers and distributors. These
reports would no longer be exempt, threatening severe damage
to compliance investigatidns as well as irreparable damage
to the reputations of registrants.

The proposed amendment would have a particularly adverse
effect on law enforcement in fields such as organized crime,
antitrust, and indeed any field of serious illegal activity
which is characterized by conspiratorial conduct of long
duration. Society cannot fight effectively such activities
by confining the investigative process to those inquiries
triggered by "specific" illegal episodes. Without broad
intelligence-type investigation; effective law enforcement
in areas like antitrust, organized crime and otaer major con-
spiracies would become extremely difficult, uncertain and
often impossible. America must not become a haven for group
crime.

Another effect of the smendment would be to subject the
FBI and its voluminous investigatory files to a record~by-record
screening at aﬁyone's request, involving an unpredictable but
potentially unlimited drain on FBI money and manpower that
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‘'would inevitably interfere with the FBI's main work. If
requests are made for the FBI's files on organized criminal
activities for given geograéhic or economic areas, the law
should not make it. routinely necessary that each piece of
paper in such files be examined and separately ruled upon at
every level that may pass ﬁpon such requests.

According to the 1egisiative-history of the Act, it was
not supposed to have affectedlthe FBI's investigative files
at all. TIf Section 2(d> were enacted, there wou;d be over a
period of time more and more citizens who would become afraid
to tell the FBI what théy know or suspect about crime. Even
if the FBI could alway$ meet to a judgg'é satisfaction the
amendment's vague burden of proving that "disclésure . . . 1is
not in the public interest," there would be enough other dis-
closures under the remainder of the amendment to erode and destroy
the vital public image of the FBI as a trustworthy repository of
confidences. This danger applies as well to other law enforce-
ment agencies., If the Act is to be amended; perhaps the time
has come to put in an exemption expressly covering the files
of the FBI and other federal investigators working with the FBI.
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One further feature of this subsection should also be
noted, the proposed excluslon from the 7th exemp:ion of
investigatory files if they also serve as a basis for public
policy statements or regulations. The fear of exposing such
files might not only inhibit %ulemaking in impor:ant regula-
tory areas, but would also cut back on the flow of information
to the public. For example, Justice Department officials '
would hesitate publicly to describe curreni policies as to
narcotics, antitrust, or other areas of law enforcement in
speeches to professional organizations or even at: Congressional
hearings. The feason is, such a statement or speech might
terminate the exemption for the investigatory information
which was compiled for law enforcement but also was used as
a basis for developing the policy deséribed in the speech.

To be sure, all final pclicy decisions should themselves be
subjected to a process of scrutiny and‘justification--whether
emanating from Executive action, from an executive session of
a Congressicnal committee, or the office of a Committee chairman.
.But it would stﬁltify creative action and the decision-making
process if all interim hypotheses and false starts were subject

to revelaticn.
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I1T. ‘

Section 3 of the'bili involves a direct attack on the
doctrine of executive prfvilege»énd is, in our opinion, un-
constitutional. - It attempts to require every agency in the
Executive Branch to disclose to Congress any information
or records in its possession regardless of the contents or

consequences.,

Documents entrusted to an officer of the
Executive Branch by a foreilgn government under a
promise of confidentiality would nevertheless be
required to be disclosed in violation of that com-
mitment. Information that the Congress itself has
required by law to be kept confidential would have
to be made available, and without any commitment
that the Congress would respect and protect that con-
fidentiality. This goes much further than other
bills introduced on the subject of executive privi-
lege and clearly violates the separation of powers
established by our Constitution. If the President
cannot require that promises of confidentiality to
foreign governments be kept, cannot obtain the candid
advice of his subordinates, or cannot protect in-
formation given in confidence for use in faithfully
executing the law, the viability of the Executive
Branch 1is destroyed. Our Constitution forbids this.

Iv.
Section 4 of the bill would require each agency to

make an annual report to Congress with various kinds of

_ statistics on its administration of the Act. We fully
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appreciate and respect the desire of Congress to be informed
on how the Act is being carried out. But in view of the
uncompensated expense to the agencies of these reports, we
wonder why permanent legislation of a government-wide nature,
and of the scope proposed, is needed to keep you informed.

We recall that in 1971 your Ccmmittee without such legislation
obtained similar statistics from the agencies by a question-
naire, plus & great deal more information during your 1972
hearings. We feel sure the agencies will be glad to cooperate
when asked, without a series of permanent, across-the-board

fixed reporting requirements.

Collecting and assembling the reports called
for by the bill would be costly and burdensome
for some agencies, tending to divert the energies
of staff that might otherwise be used to process
requests under the Act. This is particularly true
of the requirement to report reasons and days to
process cn each individual request. For example,
the Immigration Service would have to set up a
system for recording and collecting the number
of days to process each of 90,000 requests a year,
although there is no showing the Service is not
generally prompt. Some agenciles would have to
set up special record-keeping systems in field
offices to prepare such a report, particularly
to collect data not now collected on requests
that are routinely granted. Perhaps such reports
should be called for every few years or when

. 37 -

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/14 : BfA-RDP75B00380R000600070001-2

needed or desired, but not routinely every year
for the indefinite future. You might also prefer
to change the questlions in a given year and to
concentrate on certain agencies but not all, which
you can.do more readily by questionnaires.

We also doubt the meaningfulness of some of
the statisties called for. Thus, in counting the
number of requests for records received, should a
letter containing three requests be counted once or
three times? Suppose the letter contains only one
request, but it is a categorical one, seeking hundreds
or thousands of records and requiring a major effort
to process, should that enter the statistics as just
one request? Suppose a request from a newspaperman
comes in by telephone and it is granted without
regular processing, should it be counted? If so, are
all employees who may handle such phone calls to be
required to remember to record them for the report?
And what about requests which are made and processed
without reference to the Act because they always have
been and neither the requester nor the agency per-
sonnel thought about invoking the Act? Efforts to
resolve such problems with faithful respect for the
reporting requirements may encounter an indifferent
response in the ranks, due to difficulty in getting
the employees, especlally the younger and brighter
ones, to follow through consistently on matters
which may strike them as tedious and of little use,
or to remain in jobs involving such activities.

The other statistics called for, such as those
on delay, appeals and litigation, also have doubt-
ful significance and much capacity to mislead. A
short delay may be too long on requests that are
easy to grant or deny, but a much greater period
of time may not be excessive when the records sought
are voluminous, there are difficult legal and policy
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questions, the staff is being pressed on other
priority assignments, aand coordination with
several organizations is called for. Therefore,
the statistical volume of grants, denials, and
resulting litigation for an agency may mean little,
apart from knowledge of the particular recuests,
types of records involvad, and the circumstances
affecting requesters and the agency.
V.
Now I would like to comment on H.R. 4960, and par- ¥

ticularly on certain of its provisions which are different

from H.R. 5425. 1

Section 102 would impose a requirement to do
an editorial job of excerpting and deleting on an
unknown but extremely large number of government
records - that may contain both exempt and non-
exempt matter, in all cases where prescribed
standards are met. These standards are the pre-
servability of meaning and the dissectability
of contents. The application of these standards
calls for a full understanding of each record,
good editorial judgment, and sometimes an attempt
actually to edit, with an appraisal of the results
of that effort. The stendards would often be hard
to satisfy and uncertair. in practice and would re-
quire highly qualified staffs. Even so, the
standards are inadequate, because they do not
take account of how the records relate to agency
activities. We think experience shows that the
courts and the agencies are best able to decide
on a case-by-case basis the nature and extant of
the deleting and excerpting that should be done
on particular records, and that it is unnecessary
and somewhat impractical to attempt to frame legis-
lative requirements in terms of stated levels of
comprehensibility, faithfulness to an original,
and editorial judgment.
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Section 103 of H.R. 4960 would curtail the 4th,
5th, and 7th exemptions In various respects. There
is no real showing that these changes are needed.
Despite some past abuses in some agencies, this
Department and the courts are both active in curbing
unwarranted withholding. The proposed changes would
impair the government's ability to obtain commercial
and financial information needed for the intelligent
performance of various functions, to formulate sound
L policy and actions with deliberations based on ade-
quate and efficiently marshalled information, to
conduct informed and effective enforcement of a great
variety of laws, and to grant and honor promises of
- confidentiality where such protection is legitimately
desired by a citizen and serves a valid public purpose.
Title IT of H.R. 4960 would establish a 7-member Free-
dom of Information Commission to investigate instances of
alleged improper withholding by federal agencies. We recog-
nize that in a field as complex and controversial as this,
there are continuing needs for oversight, review, coordination,
and guidance to-improve the administration of the Act. But
we also want speed and economy, and it is not clear that
adequate oversight and review cannot be supplied by the com-
bined efforts of Congressional committees, the courts, the
Justice Department, professional groups, the press, scholars,
and interested members of the public. 1If all these re-

sources cannot meet the needs, even after improvements, some
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new entity should perhaps be created. However, the proposed
Commission would seem to invo.ve another step and further
delay in a long process which already includes initial de-
terminations, administrative appeals, suit in tte United
States District Court, appeal to the Circuit Court, and
perhaps final review by the Suapreme Cgurf.- The costs for
such a Commission, its seven mémbersh Executive Director,
appointed staff personnel, and employed experts and con-
sultants, with travel time and per diem, may be an un-
necessary or excessive expense for an already overburdened
Government. We believe that, with a spirit of cooperation,
measures can be devised that are simpler, quickesr, less
expensive and perhaps even mcre effective. At least it
would be worth exploring.

Title IIT of H.R. 4960 contains various procedural
changes and reporting requlrements. With your permission,
I will not discuss the provisions of Title III at this.
time, because most of them are similar to provisions in

H.R. 5425 which I discussed carlier.
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VL.
" I conclude with a few suggestions for the overall
advancement of freedom of information. We in the Jus-
tice Department are in a strategic position to see how the
Act operates from the inside. We believe the bgsic obstacle
to improved Eublic access is not the present language of
the Act, as these bills seem to‘assume. The courts have
résolved almost all legal aoubts in favor of'disélosure,
deépite considerablé risks to.privaée rights and public .
progfams. 'Similar pressures come from Congress, the press,
and othefs. Where access is still inadéquate, therefore, the
real need 1s.not to change the law but to improve compliance.
We should realistically face the.facts of agency life.
An agéncy empldyee who is indifferent toward his job would
. probably not.cafe who browses through agency files. Most
employees, howevér, take their jobs seriously ‘and tend to
identify with their assignments, their agency, énd "their"
files. 1In these circumstances, some doubts about granting
access may be resolved against release, especially in view

v
of the natural fear of creating a bad precedent. Similar
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attitudes can also be found in non-governmental organiza-
tions.

The most practical way to meet this gituation, at
least ar thils stage in the development of this field, is
to'provide help and training for agencies and their staffs in
freedom of information matters, while respecting the im-
portance, the complexity and the dedication of their regular
work. You can help bring sbout better administration of this
Act and its objectives 1if you continue your valuable over-
sight in this field with realistic regard for the problems
that confront people in the agencies, as well as those
that confront requesters. Thé prodding is helpful.

It would be most helpful also to make available some
financial suppoft for providing enough properly trained and
qualified personnel to upgrade the administration of the Act.
With such support, we could provide more leadership . in such
matters as training, research, guidance, and review, and
could process requests more quickly to a conclusion. Per-

haps this can be done through improvements through means
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previously mentiongd,:or through a new interagency freedom .
of informationm council. fn all céndor, however, we are .
rapidly reaching the liﬁit_of effective administration of
this Act on the basis of squeezing it.into the regular
workload. We are coﬁfident, however, that with your under-
standing and support we can continué to improve the ad-
ministration of the'Adt, hgndle expeditiously the expanding
demands from all manner of persons and gidups for dis-
ciosure of all kiﬁds of internal documentation; and at the
same time protect the 1egitimafe countervailing interests
specified in the Act. We continue to dedicate ourselves to

that end.
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Mr. Drxon. Thank you very much.

Mr. Chairman, we appreciate the opportunity to appear before your
committee and discuss H.R. 5425 and H.R. 4960, bills containing sev-
eral proposed amendments to the Freedom of Information Act.

Before discussing the bills, let me emphasize our basic approach to
this subject. The Freedom of Information Act—applicable to the
executive branch but not to the other two branches—is a basic comrait-
ment to the maximum feasible access by private persons to the inter-
nal details of administratior, with no need to disclose the private in-
terest prompting the request. It is a major effort to open up many
aspects of (xovernment. It is a real challenge to administer the act
well, and to accommodate the competing interests involved. Regard-
ing most requests by scholars we have little problem, and T might in-
terject that as a former scholar, I, myself, had little problem in get- E
ting access o most information I desired. Regarding requests for in-
formation given to the Government in confidence, or which involve
law enforcement-type files, we have more problems.

We have taken several further steps to improve performance in this
field. These steps were over and above our regular freedom of informa-
tion workload of processing requests, handling litigation, and coun-
selling other agencies.

(1) We have prepared a 19-page analysis and program outline in
this field. The committee has a copy of this material which is, indeed,
in response to the committee’s own research, and very important re-
search, on the administration of the act.

(2) We have issued and published in the Federal Register of Feb-
ruary 14, 1973, a sweeping revision of our own regulations under the
act, to improve and expedite the processing of requests for Justice
Department records.

(3) We prepared and conducted a concentrated and comprehensive
seminar on the proper handling of freedom of information requests for
over 50 officials from all parts of the Justice Department.

As an aside, that, indeed, was my first task on my first day in my
new position-—to serve as a moderator at this important seminar.

Let me turn to some general comments on H.R. 5425.

We are of course sympathetic to what we take to be the two main
purposes of the bill; namely, to make the act as clear as possible, and
to make Government records even more quickly and fully available
than at present. We recognize the act is not perfect. We fear, however
that these amendments may introduce new uncertainties, bearing in
mind the incredibly vast and varied aggregations of records covered
by the act, and the inevitable nead for some flexibility and judgment.

We share the concerns of those who feel that the administration of
the act 1s not perfect either. Our own considerable expearience in screen-
ing contemplated denials of access by other agencies, plus our work
in handling appeals from denials within our own Department, sup- .
port our belief that access should sometimes be more speedy and ex- ¥
tensive thar. some officials are inclined to grant. At the same time, 1 ;
should note that the overall Government practice is not nearly as re- f
strictive as it may appear to some eritics, that there are reasonable
explanations for much of the restrictiveness that dces exist, that ne*
agency can operate in a wide-open goldfish bowl very effectively, ar
that steady progress is being made toward better access, due in 1
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to the efforts of your committee and, we like to believe, of our Depart-

" ment as well. Our goal is continued progress in improving the admin-
istration of the act and responding as speedily as possib%e to the in-
creasingly broad and searching requests for all of the records of the
executive branch. '

I might mention that I am told by Mr. Saloschin that we have had
about a 2,000-plus percent increase in appeals within our own Depait-
ment in recent periods.

Despite the laudable general purposes of HL.R. 5425, we are com-

. pelled to oppose its provisions strongly. Before discussing them in de-
tail, let me summarize the overall reasons for our present opposition.
In our view, with some possible exceptions, the proposed amendments
contained in the bill, first, would lead to increased costs and adminis-

“ trative burdens for Government agencies without, we feel, correspond-
ing public benefits, second, would create new uncertainties to confuse
requesters, agency officials and the courts, third, would actually tend
to reduce the flow of information to the public—unnecessarily, which
I will discuss in a minute—and, fourth, would undermine personal
privacy and the effective implementation of numerous laws and pro-
grams which Congress over the years has enacted, and which must be
faithfully executed by the executive branch if our system of govern-
ment is to serve the Nation and its people well.

I will now discuss the specific amendments to the act which H.R.
5495 proposes, taking up first section 1 of the bill.

(1) Section 1(a) of IL.R. 5425 would amend the indexing provision
in subsection ga) (2) of the Freedom of Information Act. This pro-
vision currently requires that there be indexes to the several types
of material covered in subsection (a)(2), which are basically mate-
rials that may be used as precedents for agency action. Under the
present act these indexes must be available for public inspection and
copying, but the proposed amendment would go further and compel
all agencies to publish and distribute such indexes.

Certainly, there may be nothing wrong with this amendment in
theory—some agencies already publish certain indexes—but in prac-
tice and as a Government-wide requirement it would be confusing,
costly, and essentially unnecessary—at least, at the present time.

. Indexes, after all, are principally devices for locating other mate-
rials. The present act, besides making the indexes available to request-
ers, imposes an obligation on agencies to search their records upon
request. A major obstacle to locating requested records is the avail-

“ ability of sufficient time of qualified agency staff. Publishing indexes
would rarely help overcome this obstacle, and the obstacle might be
aggravated if staff needed for searches must be assigned to preparing,
revising and updating indexes for publication.

(2) gection 1(b) of ILR. 5425 would amend subsection (a) (8) of
the act so that requests for records would no longer have to be “for
identifiable records,” requiring instead that a request for records “rea-
sonably describes such records.” This certainly well-intentioned
amendment is, we feel, unnecessary. It might lead to confusion as well
as to unwarranted withholding of requested records.

For example, the proposed language would enable unsympathetic

Fcials to reject requests which would have to be Froco.sse.d today, on

s new ground that the requests are not reasonably descriptive. This
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amendment could also subject agencies to severe harassment, as where
a requester gave a description of Patent Office records he wanted that
was adequate to find them, but, his request was for about 5 million rec-
ords scattered through over 3 million fles, The court, apparently un-
able to accept something so unreasonable, held the request was not for
“identifiable records.”

(8) Seection 1 (kc) of H.R. 5425 would amend the act by imposing tire
limits of 10 working days for an agency to determine whether to com-
ply with any request, and 20 working days to decide an appeal from
any denial. {‘Ve strongly oppose this amendment. And, indeed, about
one-quarter of this entire statement is devoted to this point.

Let me give the essence of our objection,

The act now requires that agencies make records “promptly” avail-
able. While promptness is a relative term, there is no doubt that most
courts will treat an unreasonable delay by an agency in processing a
request as a basis for mandamus requiring the agency to reach a

decision.

We recognize that there is considerable room for improvement in
many agencies, including our own, in the speed with which requests
under the act are processed. This may be partly due to the fact that
no money has ever been appropriated to any agency to administer
the extra work which the act involves, As an aside, I now find that in
Iy very own small office we are keeping up on this with one-quarter of
our staff time devoted to our role under this act, Yet, we have affirma-
tively tried to move in the direction of quicker processing, without saz-
rificing (iuality, and without undermining the ultimate egislative ob-
jective of greater disclosure. We supported the Administrative Con-
ference guidelines, from which the 10- and 20-day time limits in the
bill originated. We would like to see requests acted upon even more
quickly if possible.

Now, lot me comment on the general purposes of maximizing dis-
closures, because these time restrictions might operate to discourage the
careful and sympathetic rocessing of requests. The amendment could
encourage hasty initial (gecisions to deny, which would mean an in-
crease in unnecessary administrative appeals and eventual litigation.

The time limits to our new .Justice Department regulations will
hopefully serve as a model for other agencies to adopt more or less
similar time limits in their own regulations, but, as T shall demor.-
strate, these time limits do not serve as a justification for a legislative
proposal like section 1(c) of the bill. First, our time limits apply only
to Justice Department records, not to the records of all other agencies. 13
There are great differences among the agencies in subject matter,
responsibilities,, documentation, organizational structures, and rela-
tionships with other organizations both at home and abroad. Second,
our regulations do not apply to all parts of even our own Department.

In adopting them, we recognized the valid objections of the Immigra-

tion and Naturalization Service, which properly pointed out that the

time limits would be unworkable for them. For example, in fiscal year
1972, receipt of formal requests for records of INS averaged 7,500 o
monthly. Similar examples can be found within the Defense Establish- gﬁ‘“
ment, the Postal Service, the Departments of Transportation and *
Health, Education, and Welfare, and the Veterans® Administration. ¢
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Third, even if one could identify and exclude from the proposed
amendment the parts of the Government, like the Immigration and
Naturalization Service, that cannot reasonably meet such time limits,
1t would still be necessary to provide for circumstances in which it is
not practicable to process the request within the specified period. Our
reviewed regulations in the Justice Department follow the Adminis-
trative Conference in specifying six reasons for extensions of time.

Even these reasons are not always sufficient. In many agencies, espe-
cially in our own office, there are certain times when personnel must
either work on a particular freedom of information request or on other
matters of high priority, including requests that come from Congress
or the White House.

There is a fourth reason why this amendment is not justified by

N the time limits in our new Justice Department regulations. This rea-
son may be a clincher. Although we are proud of these regulations and
will strive to live up to them as nearly as we can, consistently with
our resources and other responsibilities, I must tell you that after 2
months of experience under these regulations we are finding that we
were overeager and a little bit undersophisticated. The regulations
may be misleading by holding out an expectation of more speed than
we can, or should, consistently achieve, 1f the speed is at the cost of
quality consideration of a request.

On appeals that seemed to present simple questions, we have had
to consult other organizations and even foreign governments and
extend the time. We do not propose to adhere to our 10- or 20-day
periods if the effect is to deny requests that might with more study
and effort be granted in whole or in part, and thereby abort an appeal
and eventual litigation. We do take the Freedom of Information Act,
its purpose and policy, too seriously to engage in such a numbers game.
Therefore, after a few months experience under our new regulations,
we expect to make some adjustments in the time limit provisions.

Now, turning to section 1(d). Section 1(d) of ILR. 5425 would
impose an automatic requirement in any suit under the act for an in-
camera inspection by the court, and if the records were withheld under
the first exemption the court would further be directed to decide
whether disclosure would injure foreign relations or national defense.

. Under the act today, as construed by the Supreme Court in the Mink
case, courts in appropriate circumstances may conduct an in-camera
inspection, except in a very small percentage of suits under the act
where the records have been classified under Executive order to protect

. national security. v

In camera inspection is not a normal type of judicial procedure, and
we vigorously oppose an automatic, across-the-board requirement for
it, First, we see no reason why Congress should overrule the Supreme
Court’s recent decision in this area. No argument has been advanced
that the approach of that decision is unfair. Furthermore, there are
numerous cases under the act which courts have decided in favor of
plaintiffs, in favor of the Government, or partly in favor of both sides,
without any need to resort to in camera inspection. The normal, proper,

_and economical way to decide such suits is upon sworn aﬂgdavits
followed, if necessary, by oral testimony and the taking of other
vidence. But, by contrast, in camera inspection is a procedure in
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which the court and one adversary see material that the other side
does not. To encourage frequent use of this extraordinary practice
will tend to undermine the fairness of the judicial process.

We also oppose the provision in section 1(d) concerning classified
documents. This provision would routinely force the judge to subordi-
nate an executive branch determination that a classified document was
properly classified for defense or foreign policy reasons, to the judge’s
personal opinion on such a question. T%is rovision raises serious con-
stitutional questions, since (t]he actual conduct of defense and foreign
affairs under the Constitution is entrusted to the President, and these
responsibilities have always included the identification and protection ¥
of information that constitutes, to use the old-fashioned term, “state
secrets.” Even if this were not so, the courts have generally and prop-
erly regarded themselves as poorly qualified to make such judgments,
ag is indicated in the Supreme Court opinion in the case I/nited States
v. Curtizs-Wright, 299 U.S. 304, 319-320.

"Turning now to section 1(e) of H.R. 5425, this section would reduce
the present 60-day period which the Government normally hag to
answer complaints against it in Federal courts to 20 days for all suits
under the act. It would also provide for an award of attorney fees to
the plaintiff in any such suit in which the Government “*has not pre-
vailed,” leaving it unclear what might happen in cases where the Gov-
eﬁnment pmvaﬁs on part of the records in issue and does not prevail on
the rest.

Now, we do oppose both features of this proposal. The Federal
Government is larger and more complex and bears more crucial public
interest responsibilities than any other litigant. It needs more time
to develop and check its positions, especially if they may affect agen-
cies other than the one sued. And yet, unlike a large corporation, it
cannot readily hire more lawyers to meet a sudden influx of litiga-
tion.

The award of attorneys’ fees is particularly inappropriate, we feel,
in a type of litigation such as the nature of the Itigation which can
be started by anyone under this act without the customary legal
requirements of standing or interest or injury.

Under the act, the burden of proof is shifted to the defendant, and
because the expense of an evidentiary trial with oral testimony is
rarely encountered, plaintiffs often have less financinl needs for these
proposed awards than in other types of litigation. Finally, the suc-
cessful plaintiff under the act may not fit the familiar image of a
noble and deserving champion of the public interest who comes into
court under the Freedom of Information Act to vindicate the public’s
right to know and vanquish bureaucratic secrecy. Instead, the plain-
tiff may well be a businessman using the act to get information about
his cornpetitors’ plans, practices, processes, capabilities, and design
concepts. Or he may be someone seeking Government-furnished raw
material for commercial exploitation in a sensational book or in & .
mailing-liss venture. Or he may be a defense contractor seeking to ¢
obstruct the renegotiation of his excess profits. Or he may be ar. in- £
vestigatory law firm engaged in policymaking through new forms g
of class-suit litigation—a permissible practice but hardly one meribinf
a public subsidy. And in all such cases, the award of attorneys’ fe&
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would compel the hapless taxpayer to pay for litigating both sides of
the dispute. .
I turn now to the several proposed amendments in section 2 of the
bill which would rewrite exemptions 2, 4, 6, and 7 of the act.
Section 2(a) of H.R. 5425 would amend the second exemption to
restrict it to personnel matters and exclude any other internal oper-
ating matters. While some courts have so interpreted this exemption,
your House report which preceded enactment of the act expressly con-
strued this exemption to cover certain internal operating instructions,
» the disclosure of which might cripple agency effectiveness in law en-
forcement and other arm’s-length situations. We agree with the view
you expressed at that time. )
In any organization that must operate in an arm’s-length environ-
* ment, wholesale exposure of internal management directives is a
poor gamble, if not a good guarantee that its mission will largely fail.

Section 2(b) of the bill would amend the fourth exemption. This
exemption is primarily designed to enable the Government to offer
private persons, usually businessmen, protection for their trade secrets
or other confidential information when contained in Government files.
The proposed amendment would limit the protection which can be
offered strictly to business-type confidential information and has seri-
ous right-of-privacy implications.

We are strongly opposed to an amendment which would place con-
fidential information of the types likely to be furnished by business-
men in & favored class, compared to information furnished by other
citizens which also merits protection, on an ethical basis if not on a
legal basis.

Moreover, there are other agency records which sometime warrant
protection, involving perfectly legitimate communications from State
or local or foreign governments, or from Congressmen and Senators,
which would never have been written if the writer thought the
agency would be compelled to make his letter generally available.
From time to time agencies consult us informally on whether they can
legally deny requests for access to communications from Congressmen
and Senators. These communications may contain confidential infor-
mation from constituents or third persons; but under this amendment,
as we understand it, they would not be protected unless the informa-
tion is “commercial or financial.”

Section 2(c) would amend the sixth or privacy exemption by ex-
empting medical, personnel, and other privacy-type “records,” rather
than exempting such types of “files.” This proposal may seem reason-
able at first blush, but 1t seems to be based on the questionable assump-
tion that medical “files,” personnel “files,” and the like are being used
to hide “records” which should not be in those files and which the
public should have a right to know about. This possibility seems to us
rather remote, particularly in view of the attitude of the courts, and
we suggest that personnel privacy today may need more rather than
less protection.

Section 2(d) of the bill would amend in several respects the seventh
exemption, which covers “investigatory files compiled for law-enforce-
nent purposes.” The word “files” would be changed to “records,” the

hrase “law-enforcement purposes” would be changed to “any specific
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law-enforcement purpose the disclosure of which is not in the public
interest,” and the coverage of the exemption would be cut back to ox-
clude (1) records of scientific tests, (ii) inspection records relating to
health, safety, or environmental protection, and (iii) any investigatory
records which are also used as & basis for public policy statements
or rulemaking,

These changes would seriously impair and in some situations render
almost ineffective those parts of the Government upor: which the
Nation must depend to enforce the laws, such as the FBI, the Bureau
of Narcotics and Dangerous Drugs, and the like,

The proposed amendment would have a particularly adverse effect
on law enforcement in fields such as organized crime, antitrust, and,
indeed, any field of serious illegal activity which is characterized by
conspiratorial conduct of long duration and very much undercover. E
Society cannot fight effectively such activities by confiring the investi-
gative process to those inquiries triggered by “specific” illegal episodes.
Without broad intelligence-type ‘nvestigation, effective Iaw enforce-
ment in areas like antitrust, organized crime, and other major con-
spiracies would become extremely difficult and uncertain. America
must not become a haven for group crime.

Another cffect of the amendment would be to subject the FBI and
its voluminous investigatory files to a record-by-record screening at
anyone’s request.

According to the legislative history of the act, it wes not supposed
to have affected the FBI’s investigative files at all. I section 2(d)
were enacted, there would be over a period of time more and more
citizens who would become afraid to tell the FBI what they know
or suspect about crime.

If the act is to be amended, perhaps the time has come to put in an
exemption expressly covering the files of the FBI and other Federal
investigators working with the FBI.

One further feature of this subsaction should also be noted, the pro-
posed exclusion from the seventh exemption of investigatory files if
they also serve as a basis for public policy statements or regulations.

To be sure, all final policy decisions should themselves be subjected
to a process of scrutiny and justification, whether emanating from ex-
ecutive action, from an executive sassion of a congressional committee, -
or the office of a committee chairman. But it would stultify creative
action and the decisionmaking process if all interim hypotheses and
false starts were subject to revelation.

Turning now to section 8 of the bill, this section involves a direct
attack on the doctrine of executive privilege and is, in our opinion,
unconstitutional. Tt attempts to require every agency in the executive
branch to disclose to Congress any information or records in its pos-
session regardless of the contents or consequences.

We have testified on this matter, separately, both here and before
Senate committees. :

As we look at the proposed amendment, we feel that it goes further e
than other bills introduced on the subject of executive privilege and &
violates the separation of powers established by the Constitution. -

Section 4 o the bill would require each agency to make an annual, &
report to Congress with various kinds of statistics on its administratiog
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of the act. In this regard, on this section, our feeling is more ambi-
valent. We fully appreciate and respect the desire of Congress to be
informed on how the act is being carried out, but, in view of the un-
compensated expense to the agencies for these reports, we wonder why
permanent legislation of the Government-wide nature and the scope
proposed is needed. In 1971, without such le islation, your committee
obtained similar statistics from the agencies %y a questionnaire, plus a
great deal more information during your 1972 hearings. We feel sure
the agencies will be glad to cooperate when asked, without a series of

. bermanent, across-the-board fixed reporting requirements. We feel that

' the spirit of agency cooperation in reporting may be sufficient at the
present time regarding the providing of statistics.

1 would now like to comment briefly on H.R. 4960 and particularly

. on certain of its provisions which are different from H.R. 5425.

Title IT of H.R. 4960 would establish a seven-member Freedom of
Information Commission to investigate instances of alleged improper
withholding by Federal agencies, It is not clear that a equate over-
sight and review cannot be supplied by the combined efforts of con-
gressional committees, the courts, the Justice Department, professional
groups, the press, scholars, and interested members of the public. We
believe that with the full spirit of cooperation, measures can be devised
for simpler, quicker, less expensive and, perhaps, more effective dis-
closure than would result under a full Commission on Freedom of
Information. At least, we think it is worth further exploration.

Title IIT of H.R. 4960 contains various procedural changes and re-
-porting requirements. With your permission, I will not discuss the
provisions of title TIT of H.R. 4960 at this time, because most of them
are similar to provisions in H.R. 5425 which I discussed earlier.

I conclude now with a few suggestions for the overall advancement
of freedom of information. We, in the Justice Department, are in a
strategic position to see how the act operates from the inside. We be-
lieve the basic obstacle to improved public access is not the present
language of the act, as these bills seem to assume. The courts have re-
solved almost all legal doubts in favor of disclosure, despite consider-
able risks to private rights and public programs. Similar pressures
come from Congress, the press, and others. Where access is still inade-
quate, therefore, the real need is not to change the law but to improve
compliance. _

We should realistically face the facts of agency life. An agency em-

Eloyee who is indifferent toward his job would probably not care who

" rowses through agency files. Most employees, however, take their
jobs seriously and tend to identify with their assignments, their agency,
and “their” files. In these circumstances, some doubts about granting
access may be resolved against release, especially in view of the natural
fear of creating a bad precedent. -

The most practical way to meet this situation, at least at this stage
in the development of this field, is to provide help and training for
agencies and their staffs in freedom of information matters while
respecting the importance, the complexity and the dedication of their
regular work. You can help, I would suggest, bring about better ad-
ministration of this act and its objectives if you continue your valuable

versight in this field with realistic regard for the problems that con-
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front people in the agencies, as well as those that confront requesters.
The prodding is helpful.

It would be most helpful also to make available some financial sup-
port for providing enough properly trained and qualified personnel
to upgrade the administration of tte act. With such support, we feel we
could improvs our leadership in such matters as training, research,
guidance, and review, and could process requests more quickly to a
conclusion. Perhaps this can be done through improvements through
means previously mentioned, or through a new interagency freedom
of information council. In all candor, however, we are rapidly reach- *
ing the limit of effective administration of this act on the basis of
squeezing it into the regular workload. Nevertheless, we are confident
that with your understanding and support we can continue to improve
the administration of the act, handle expeditiously the expanding de- *
mands from all manner of persons and groups for disclosure of all
kinds of internal documentation and at the same time, protect the
legitimate countervailing interests specified in the act. We continue to
dedicate ourselves to that end.

Thank you, Mr. Chairman.

Mr. MooraEeap. Thank you, Mr. Dixon.

T think that probably where we first part ways is really your state-
ment on page 4 that “no agency can operate in a goldfish bowl very
effectively.” T would agree with you on that point if we had not had the
experience here in the Congress of opening up executive sessions of our
committees. T was somewhat reluctant to see that come to pass, because
T thought thet we would not operste effectively in a goldfish bow]. But
this subcommittee had its first executive session “in the goldfish bow1”
vesterday, and I was very pleased that we operated just the way we had
done when the doors were closed. The press was there, and after awhile
they got bored with us and left. And I think that most agencies would
also find that their routine business is of such a nature that they could
operate completely in a goldfish bowl. But we are not cven asking
them to do that, in this legislatior. So, I think we start with this basic
difference of opinion and our paths then seem to separate even more.

Now, I would have to agree with you that the legisiation does tend
to be a little inflexible and, in practice, there may be exceptions to
the general rules. So, it occurs to me that maybe we should ap roach 1
it more along the line of Mr. Horton’s essential proposition, which is
to establish an FOI Commission and give guidelines to the Commis-
sion, and then let them produce that flexibility. Let us say on the pub-
lication of indices, that indices shall be published, et cetera, on “iden-
tifiable records”—that language, as the Commission could determine;
and the 10- and 20-day time limits—leave that with the Commission.

And maybe you could do it also with the in camera provisions, but you
think it might be too much of & burden on the courts. I would like to
have your reaction to these suggestions. :

Mr. Dixon. Yes, Mr. Chairman. )

Regarding your initial remark about the goldfish bowl, 1t may well )
be that we have not yet had suflicient experience and we are still at . #
the stage where the Congress was when it first thought of the concep?@‘"
of operating in 2 much more open fashion. T think there is room fow
much give-snd-take in that particular area. -

B
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In regard to the question about the Commission, our position is
somewhat ambivalent on that, and it may be a matter of timing as
much as anything else. We are all aware that every new organization
does develop its own internal ethnic and procedures and tends to, per-
haps in a sense, overformalize. Whether or not that would occur in
the proposed Commission regarding freedom of information, we are
uncertain, of course, but we would be very worried if there were real
danger of over formalization of such a Commission which could then
be a device for further delay, further appeal, further briefing, further
argnments, and so on. I think that, as I understand the matter at the
present time, part of the feeling—of a person working in this area
day by day, such as Mr. Saloschin-—the feeling is that we have come
to a position now where general knowledge of the act’s existence is
becoming almost universal, which was not the case at the outset, and,
therefore, more and more persons are beginning to take advantage of
the act.

I should not put it quite that way—they are beginning to utilize
the act for requests to the Government that are legitimate, and most
requests are honored.

We have further formalized our procedure so as to give more
effective notice of appeal rights once a request is denied, and, there-
fore, there has been a tremendous increase in appeals. I believe you
said 2,000 percent in our own Department, perhaps. We are only now
reacting to this developing picture. We tried to react to it in part by

our own regulations, put in the Federal Register only 2 months ago.

Now, those were put into the Register after much deliberation
and much thought, responsive to the experiences we had had up to
that time, and, yet, as I mentioned in my statement, we are encounter-
ing problems with those regulations, and we have to change them.

So, it may be that our feeling is more a matter of timing than real
opposition to the whole concept of a Commission. ‘ :

With your permission, I might request Mr. Saloschin to respond to
the Commission idea a little and, perhaps, the question especially of
whether or not he feels further expansion of the Freedom of Infor-
mation Act Committee in the Department of Justice, more beefing
up in the light of our own ongoing experience, might warrant further
use for an interim period before reaching the Commission possibility.

Mr. MooruEap. I would rather that you direct your attention to this
proposition.

Assume that the Congress should enact at least that portion of the
Horton bill, Mr. Saloschin, would you then think that some of the ob-
jections to the flexibility of the legislation on indexing and on iden-
tifiable records could be solved by giving discretion to the Commission
to provide relief in particular instances?

Mr. Saroscrrn. Well, any response that I give you now, Mr. Chair-
man, will be partly at least just thinking out loud, but I assume that
you might consider that useful and accept it in that spirit.

One very critical question in this area was mentioned by Mr. Dixon,
and that is the matter of timing. We are somewhat in the situation
in administering the Freedom of Information Act that the executive

ranch was in the weeks right after Pearl Harbor, if I can take an
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analogy which may seem overdramatic. I am talking about the fan-
tastic expansion.

Now, our practical problem is very largely, what do we do with our
small cadre of really qualified people. I know, in my work, there are
people in certain other a encies, a man here, a man there, who are
really qualified in this field, who sense the problems, who have the
balance, who have the experience.

How, do we make the best utilization of these people and at the
same time get the policy input from all concerned sources, including
of course, this committee ¢

I am inclined to say that the best answer to this kind of thing would
be the kind of an answer that, perhaps, we could work out at some type
of an informal conference rather than my attempting to do so on this
spot.

Now, if I were to give an answer immediately, I would say that some
kind of an expansion of ths Freedom of Information Committee,
which is, of course, a Justice Department creature that is oriented
toward the rest of the executive branch, would be one way to do it.
The creation of an interagency council with two primary functions:
one being the function of educaticn and training of agency staff—in
which we have a constant problem of turnover, as you know—and the
other area being research.

For example, there are whole subareas of freeclom of inforraation
having to do with the vast numbers of records, for example, in the
procurement process, and it very well may be desirable to have a task
force on the application of freedom of information to all types of
records generated in the procurement process. There are other areas,
for instance casualty and accident investigations and many others,
which would warrant the task force to define freeclom of information
principles and develop guidelines in those subareas. That could be done
if you had an interagency freedom of informatior. council, as well as
the conduct of regular seminars for agency staff involving, of course,
public_information peopls and administrators, as well as lawyers.

In time, it might be that the people in this council would have to
have some staff support and some leadership, as well as just having
people working from other agencies. In time, this councﬁ might de-
velop the capability, or our present Justice Department Freedom of
Information Committee would delegate to it certain specialized kinds
of freedom of information problems—to the same people who hadl been
on task forces which developed guidelines in specific freedom of in-
formation areas.

Another well-known example would be, of course, the area of reg-
ulatory records which you went into very heavily in 1972 in your hear-
ings. And I think if we do this and maintain good. liaison with your
committee and your staff, we might have the best prospect of proceed-
ing with the kind of ini?orma]ity which my experience, particularly
right after Pearl Harbor, indicates is essential in meeting a crisis
situation effectively. You have to have eople who are not afraid to
make a few mistakes in order to move ahead and get the job done. -

Mr. MooruEAD. Well, we have some differences, But, Mr. Dixon, you &
say that section 3 of H.R. 5425 would repeal the so-called doctrirhg‘f;
of executive privilege. For the purposes of this discussion, let vs at

{aﬁ
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sume that such a doctrine does exist in the law, although there is some
question about it. T understand that there are new guidelines for the
exercise of executive privilege that have been issued. Are you familiar
with those new guidelines? ‘

Mr. Dixow. I am, Mr. Chairman, barely familiar with them. T re-
ceived a copy, an official copy, late yesterday, and I have not subjected
them to great serutiny. .

Mr. Moorimap. Would you submit a copy for the record ?

Mr. Dixon. We certainly will do that. This would include a document
of May 3 which has threc regulations and a document of May 4 which
relates to the previeus documents on the Ervin committee.

[ Nore.—See hearing appendix, Foreign Operations and Government
JInformation Subcommittee, 93d Cong., 1st sess., “Availability of
Information to Congress,” April 3, 4, and 19, 1973.] .

Mr. MooruEap. Mr. Dixon, at the suggestion of counsel for the mi-
nority, can we get a copy to have photocopied for the use of the
committee ? v '

Mr. Dixon, At the present time?

. Mr. Moogrnzap. Yes. I do have some more questions, but T want to

go on and yield to the other members of the subcommittee.

" Mr. McCloskey ? .

.. Mr. McCrosgry. Mr. Dixon, we had previous testimony before the
subcommittee by Mary C. Lawton, Deputy Assistant ‘Attorney Gen-
eral, Office of Legal Counsel. Is she your employee ? o

Mr. Drxon. She is a Deputy Assistant. Attorney General, yes, in the
Office of Legal Counsel. _ .

Mr. McCrosgEey. She is Assistant Attorney General, Office of Legal
Counsel, and you are the Assistant Attorney General of the Office of
Legal Counsel. o

"Doces that make you the head of that Office ?

Mr. Dixon. That is correct. 7 o

Mr. McCroskey. In expressing your opinion on the unconstitution-
ality of the bill, T assume you are expressing your own personal opin-
ion as well as that of the Department, _ .

- Mr. Dwxox. You are talking now about the section
Mr. McCrosgry, I am referring to your testimony on page 36.
Mr. Dixon. On regulation of the executive privilege by the bill ?
Mr. McCrosgey. Yes, o ‘

. Mr. Drxox. Yes, we—and I—do have serious problems with that

section of the bill, ' . -

Mr. McCrosxey. Mr. Dixon, do you agree with Ms. Lawton’s ear-
lier testimony befare this committee that exeentive privilege would
not apply to an inquiry by Congress into an alleged wrongdoing on
the part of a White Touse assistant? ' ,

Perhaps you can give us a “yes” or “no” answer to that question. Do
you recall her testimony before the subcommittee ? :

Mr. Dixown. T do reeall a question of that natuve being raised and
an answer being given. The premise we move from ‘

Mr. McCroskey. May I ask for an answer to my question, sir? Do
you agree with Ms. Lawton’s testimony that the doctrine of executive
privilege wonld not apply. to an inquiry by the Congress into an al
leged wrongdoing on the part of a White House assistant ? ]

96 576--T8----11
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Mr. Drxow, Only if the President reached that decision, as T believe
‘has been reached every time the question has been seriously raised. He
said that there should be full cooperation in the investigation of an
alleged wrongdoing.

" Mr. McCroskry. Do you understand my question? It is the specific
question: ‘

Does the doctrine of executive privilege; namely, the right of the
President to withhold information from the Congress, extend to an
inquiry by Congress into alleged wrongdoings on the part of a White
‘House assistant? I think you can answer that “yes” or “no.”

Mr. Dixox. Yes, it could oxtend if the President so divected in
appropriate circumstances.

Mr. McCLoskey. 1f the President, then, chooses to claim executive
privilege, Eie could deny Congress the right to ascertain the truth
about an alleged wrongdoing by a White House assistant? Is that
your answer? '

Mr. Dxon. Yes, that could oceur. The President might, in that in-
stance, be concerned about a concurrent grand jury investigation of
the same matter, which he might feel was the initial forum to go into
the mattér. The President in this area has, we feel, under the separa-
tion of powers doctrine—as an implied power of executive privilege
like other implied. powers of the %Tonstitution such as congressional
powers to investigate—he has we feel, regarding executive privilege,
a yery broad power for this which is rarely exercised. It is almost al-
ways waived, and most certainly would be waived, in almost all of the
instanees that we can conceive of, regarding allegations of wrong-
doing. : ‘

My, McCroskry. Mr. Dixor, can you tell me whether the guidelines
of executive privilege that you have tendered to the subcommittee were
prepared by your office or by someone else?

Mr. Dixon. These guidelines undoubtedly were based on prior work
of our office but were not prepared at the current time by our office.

Mr. MoCroskey. By whom were they prepared, Mr. Dixon?

Mr. Dixox. These guidelines would emanate from the White House,
and that is the extent of my knowledge.

Me. McCrLossry. Was there any consultation with your office on the
preparation of these guidelines that you have handed to us today ?

Mr. Dixox. Not to my knowledge.

Mr. McCrosgey. On page 32 of your testimony, you state that a
sustainable conviction of a murderer could becorne very doubtful if
the Government is compelled to publicly disclose before trial, inerim-
inating ballistic reports, a typoe of scientific test. T do not follow your
reasoning on that. In what way would a conviction be set aside or be
unobtainable if the Government were required to publish its ballistic,
scientific data in advance of the trial?

"As I understand it, you are required to give it to defense counsel
under the existing rules.

Mr. Dixox. Our feeling, though, was that the advance disclosure
could jeopardize the conviction by giving to the public and defense
counskl, on occasion more information than they now obtain. Mr.
Saloschin has suggested that he has a thought on this matter, at least.

Mr. MoCLoskEY. Let me first establish this point.
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Today, under the existing rules of the Supreme Court, is not the
prosecution required to make available to defense counsel any incrimi-
nating evidentiary matters that may be used at the trial?

Mr. Dixon. Yes, there is a very broad: :

Mr. McCroskey. Pardon?

Mr. Dixon. There is a very broad “pretrial.”

Mr. McCroskry. Then how do you justify this statement that some-
how the conviction of a murderer may not be obtainable if you have
to publish the ballistiecs information ?#

- Mr. SaroscHIN. May I respond to that ?

Mr, Dixon, Please, sir. {

Mr. SavoscHIN. The statement says that what the concern is here is
not that the Government be compelled to disclose to the defendant or

. his lawyer before trial incriminating ballistic reports. My colleagues
who follow the law of criminal prosecution tell me it is simply pretty
much accepted discovery law, pretrial discovery law, as it would apply
to a eriminal proceeding. That is not what we are talking about in this
statement. Thoe key word in the sentence that you read, Mr. McCloskey,
is the word “publicly.” If the Government is compelled to publicly
disclose before trial incriminating ballistic reports, now, the thought
behind that statement is the legal principle which we have all read
about in the papers—and I think it stems back to a Supreme Court
decision—it runs back to.the Supreme Court. decision in the case in-
volving Dr. Sheppard in which a substantial amount of publicity
giving the public the idea that therc was serious incriminating evi-
dence against a criminal defendant, that that would prejudice his
right to a fair trial and that a conviction could not be sustained. And
I take it that those lawyers who were concerned with criminal prosecu-
tions are concerned that they be very careful not to have the Govern-
ment’s evidence and the Government’s case tried in the newspapers,
because thoy know that a conviction could be thrown out on appeal.

Mr. McCroskey. I understand your point. What you are saying then
is that there should be an exception te the publication of scientific
data if it might prejudice a defendant’s case in a pending trial, and T
think we would agree with you. - :

-1 want to go back to your opening statement, Mr. Dixon, in which

- you have indicated that you would like to - work with this committee in

establishing appropriate rules and an appropriate balance. I do not
find anything anywhere in your statement—anything but negativism-—
in response to this bill.

- I'do not find any careful suggestions or affirmative suggestions.

I find only a negative reaction to points in the bill, but I do not find
any indication that the Justice Department wants to help the Con-
gress clarify these things that obviously distress us so deeply; par-
ticularly in view of recent disclosures concerning the Justice Depart-
ment itself, its professional handling of matters, the destruction of
records by the head of the FBI, and the withholding of information
from the prosecuting authorities such as the £lsberg case where those
records were somewhere else in Justice. Have the records of the In-
ternal Security Division, for example, been found since Mr. Mardian
left the Department? Have those records been discovered ?
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Mr. Dixox. I have no knowledge of the present status of the records
of the Internal Security Division.

Mr. McCiosgey. There are such records somewhere, are there nos?

Mr. Dixox. 1 certainly assume so.

Mr. McCroskzy. This is your Department. _

Mr. Dixon. The Division recently has been dismantled in one sense,
but in another sense it has been transferred into the Criminal Division
for the discharge of certain of its statutory responsibilities, prosecut-
ing, in the national security field.

Mr. McCroskry. Well, I would like to say I do not mean to hoid g
vou to thesc matters, but you can understand the desire of this com-
mittee to work with the Justice Department if the Justice Depart-
ment will work with us. But I do not find in your statement any affirra-
ative suggestion as to how this law can be amended to remedy the tre-
mendous number of defects that we have found in the hearings which
have gone on now for over 2 years. I think you have adequately com-
mented on the defects in the administration of the act. We find no lack
of recommenclations by the Justice Department for strengthening the
criminal code to punish those who publish Government security infor-
mation. I refer to your booklet, S. 1400, to revise your form and codify
the substantive criminal law to penalize those who report classified
information, and to remove the defense that it may have been improp-
erly classified—-the very purpose of these hearings. I would ask, re-
spectfully, Mr. Chairman, that in addition to the negative statements
you have made on the bills before us, that you provide us with some
affirmative amendments that we might pass without compounding the
problems of GGovernment which you have very properly pointed out.
We do not want to throw the baby out with the bathwater cither; we
do not want to double the cost of the administration of the law. But
without your expert assistance we are very likely in the current envi-
ronment to pass a law that might impose some burdens on you to
remedy the very grave injustices that have now come tc light. T would
like to invite the witness, Mr. Chairman, to submit, in writing, some
affirmative suggestions as to how we can cure some of these defects.

Mr. Moorueap. I would like to add to that request. If you do this,
Mr. Dixon, just on a technical basis, would you suggest appropriate
language that would, in effect, overrule the Mink decision ?

The reason I think we should do that is that the Congress did not
intend what the Supreme Court said we intended in that decision.

Mr. Dixow. Yes.

Mr. MoCroskey. Excuse me. May I make one final comment on that
point, Mr. Chairman ?

Mr.: Moorizap. Yes.

Mr. McCroskzry. T notice, Mr. Dixon, in your response to section 3
of the bill, an attack on the doctrine of executive privilege. You point
out with respect to executive privilege one example with which T
think we would probably concur; namely, the documents entrusted
to the executive branch of the Government by a foreign nation should
not have to be turned over to the Congress without some guarantee
that we will keep them confidentisl. as you have guaranterd—and by
“you,” I am referring to the executive branch. And I would cite as a
reference the Keelhaul case, in which the British were apparently
guaranteed that we would keep the documents confidential, And T
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think this is possibly a valid position where Congress should recog-
nize the cxecntive privilege or where the executive right to withhold
information from the Congress should, at least where it is without ade--
quate protection. But this example, it seems to me, should not be con-
strued as justification for the doctrine which you announced this morn-
ing; namely, that in cases of wrongdoing the President would in:
effect, have the power to obstruct the discovery of the truth about one:
ot ‘his assistants in a congressional proceeding. Our differences of
opinion on that doctrine might not extend to the one example you have
- cited here in-your testimony. Previous witnesses from the administra-
tion have indicated that in diplomatic negotiations, in' intelligence
eathering, and in military operations, the exccutive privilege might
properly be elaimed. But it scenis to me that the example which you
’ have cited this morning might not be sustainable; and if we could have
rated from 1 to 10 those areas of executive privilege which you felt
should be recognized by the Congress, we could then more competently
enact legislation.
Mr. Mooruaeap. Thank you. Ms. Abzug ? : »
Ms. Apzue. Mr. Dixon, what is your view with respect to the request
for information by a committee such as this concerning members of
the executive branch of the Government which effect the failure to
provide information or effect the utilization of information from the
files which might involve a violation of the law ¢
Mr. Dixon. If I understood the question correctly, Ms. Abzug, you
are rephrasing, in a sense, the question of access to information sought
by Congress from the executive branch concerning alleged violations
of law, cither civil or eriminal ’
And at the outset I might point out that the doctrine of executive
privilege, so-called, is, as such, almost never exercised. It has been
mvoked only four times in the present administration so far.
Regarding the-—— '
Ms. Apzus. You mean in this session, in this term of office ?
~ Mr. Drxon, Since 1969, We can provide the committee with that list
1f you would like us to do so.
Ms. Apzoe. The reason I ask that question is I think it has actually
been involved through the administration 19 times, the President hav-
- ing invoked it himself four times, and then the executive branch hav-
ing invoked it at other times, and, essentially, this privilege which has
been invoked still has the implication of executive privilege; so, I
think we ought to just correct the record on that.

But please go further.

Mr. Dixon. Yes. We may wish to expand, if you wish, on the Li-
brary of Congress’ statement of 19 times and so issue our own view
as to-whether they are well taken in their position.

But, on your question, most requests from Congress for information
concerning alleged wrongdoing would involve what are now known as
investigatory files, cases contemplated or underway but not completed.
It has been the policy of the Executive to reserve investigatory files,
in part, for purposes of law enforcement and, in part, for purposes
of protecting innocent people whose names get into these files and, of
course, that happens in far-ranging investigations. X think that is the
primary concern we have regarding requests of that sort.

Ms, Anzua. I do not know that we have gotten a complete answer.
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My questior is: Supposing we were trying to find out what a member
of the executive branch of the Government was doing with respect to a
corporation and information with respect to that corporation that
would require it to be subject to criminal prosecution and that in the
course of various conversations thet might have taken place a member
of the executive branch of the Government might say “Well, T can
figure out a way for you to get out of this”—1I mean, I &m trying to Le
very graphic so that we understand each other. Do you not think
we are entitled, if you had some information to that effect, to get
that in connection with the exercisc of our duties as to what is happer:- "
ing in the executive branch of the Government in the cxecution of the
laws that we have promulgated ?

Mr, Dixon, Yes. You have a deep and abiding interest and an
importanr. interest. I believe that many of those kinds of requests ,
received are negotiated to the satisfaction of both sides. I get th's
information from talking with various persons in tle Department
of Justice, and I could be wrong on that. But my understanding is
that requests are made and sometimes the response is not immediate.
There is a negotiation and then a release of that information so as
not to harm any person or any private individual implicated in the
files, which helps Congress in the course of its legislative mission.

Ms. Apzve. Do you think that an inquiry from the Congress to
a member of the executive branch of the Government is subject to
executive privilege where it concerns possible wrongdoing under the
laws over whose execution we have oversight ?

Mr. Dixon. Well, I think the word “alleged” wrongdoing needs to
be asserted in this discussion. And the President may consider that
element in his response. Our fundamental position so far has been
this: that the discretion to invoke or not to invoke rests in the Presi-
dent, that it derives from the separation-of-powers principle, and that
is a protective principle for the executive branch vis-a-vis other
branches, e.g., to preserve candor inside the executive branch which is
also in the public interest. As a protective principle—this is in response
in part to your question and also to Mr. McCloskey’s question—it could
not serve as a protective principle if it is defined by Congress rather
than by the executive. Ultimately, of course, as disputes arise in the
very difficult area of separation of powers, we sometimes have to get .
to a court decision as the final arbiter between them—the Congress and
the executive-—as the final adjudicator of the proper range of the
rights asserted by either. But the proposition we start from is that
the executive privilege rests in the executive branch, thus in the Presi- .
dent, and is responded to by him, and that is probably the funda-
mental reason why we are concerned about attempts at. legislation to
regulate it, limit 1t, or otherwise cefine it. So, my initial response to
the question is that the President is the only one who can invoke
the privilege. If he invokes it, he is deciding to stand on the separa-
tion-of-powers principle as he understands it, and he would feel that
there is a protective interest of the executive at stake,

Ms. Aszva. Well, let us deal with the Constitution for a minute,
and-the question of separation of powers. The Constitation provides
that an executive officer, an official of the executive branch of the
Government, is subject to scrutiny by reason of any misconduct which
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would constitute treason or bribery or high erimes or misdemeanor,
and if one is investigating the action of an executive officer in the course
of the conduct of his duties, would you think that executive privilege
would apply in that connection ? ,

We are exercising our constitutional responsibility to look into the
official conduct of an executive officer of the Government, and in the
event that there might be some cause for concern, an issue of, let us
say, bribery, would you belicve that the executive privilege would
apply there?

- T am talking now about separation of powers and the carrying on
of the responsibility of the House in connection with its regponsibility
under the Constitution. .

Mr. Dixon. Well, T can conceive of a situation, just hypothesizing

v along with you and in line with your hypotheses, where the President
might have no desire at all to do—

Ms. Apzve. I did not hear the last part.

Mr. Drxow. I can hypothesize a situation where the President would
have no desire at all to protect or shield wrongdoing, or an alleged
wrongdoing, but would, consistent with the separation-of-powers con-
cept, feel that the process of grand jury indictment and court trial and
conviction was the proper initial process—to be followed by new, cor-
rective legislation by Congress if needed, as suggested by the process of
i})riminal inquiry in'the other branch of the Government, the judicial

ranch.

Ms. Apzue. Well, I am not discussing that kind of an inquiry. I am
discussing an inquiry which, constitutionally, only the House can
make, and that is concerning the conduct of an officer of the executive
branch of the Government. It could be a judge, for example, as to
whom they are exercising the possible imposition of their constitu-
tional power under the section which says that an executive officer of
the Government can be found to be violative of their responsibility by
reason of ecither treason or bribery or high crimes or misdemeanors.

Now, that is an investigation which, under the Constitution, the
House must conduct, not-the judicial branch of the Government. And
1 am asking you again whether you think it would be appropriate, if
such an inquiry were to take place, for there to be an assertion of

- executive privilege? _ _

er. Dixon. I do understand the question. You are in the area
o

Ms. Aszuc. I am following your line of reasoning, professor,
which was that you are dealing with the issue not of the Freedom of
Information Act and executive privilege but, in fact, the separation
of powers. You were trying to point out to us that the executive under
the theory of separation of powers has certain responsibilities and,
prerogatives, and I am merely reminding you of another responsi-
bility and prerogative, and that is of the Congress and, particularly,
the House as consigned to it under the Constitution. -

1 am asking you very specifically whether you think, in the course
of an inquiry that might take place by the House pursuant to its
responsibility assigned. to it under the Constitution to determine
whether there is an issue, let us say, of bribery concerning a high
officer of the Government—whether you think executive privilege 1n
that instance would apply? R e
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flg\lr. Dixon. In the impeachment proceedings, you are speaking
of? ‘ , '

Ms. Arzve. T 'am only talking about an inquiry. I mean you know
yau are welcome to say whatever you wish. '
 Mr. Dixox. If you are referring to the Constitution, the constitu-
tional c¢lause, which is the impeachment clause, it has in it a series of
misconduct such as high erimes and misdemeanors—

Ms. Apzve. And bribery and treason.

Mr. Dixox. That is the impeachment clause in article I which is
the foundatitn for the discussion. The question is: In the course
of such a proceeding, could executive privilege be claimed by the
President, and the answer simply is that it could be claimed, and, if
claimed, it might contribute adversely in a certain instance to the
Executive’s suecess or lack of success in avoiding the proceeding going
through the full route of accusaticn by the lower House and removal
by the Senate, Impeachment'is an arca where you have, obviously,
sometimes a battle *)otwoen branches. In the past, however, the Execu-
tive has furnished information to the Clongress in impeachment pro-
ceedings. I believe T can give you some examples of that it you wish
by & responsive letter.

Ms. Apzta. Well, you could conceive of a situation under the theory
of separation of powers where the exccutive privilege would not Le
in the course of an investigation or an inguiry into tie behavior or
conduct of a member of the executive branch of the Government,

I am interested also in another issue, and that is the issue of right
of privacy. And I note, with agreement, that there should be a major
effort to open many aspects of government, as you say at the beginning
of your testimony. But T am fascinated by your conecept of the right
of privacy in your further discuss ons on various pages of your testi-
mony in that in the constitutional concept it is your impression cr
your opinion, based upon your scholarly knowledge-~which T know
you have—that it is the executive branch of the Government that is to
protect the right of privacy of individuals. 7

Mr. Dixon. Insofar as the individuals give the executive information,
requested by the Executive, in confidence, as is the case in antitrust
matters. There is much material in the Antitrust Division files, for
example, for certain law enforcement, criminal law enforcement gov-
ernmental agencies.

Ms. Arzuc. And in the case where an individual is sceking, for
example, information about what ‘s in his own file, do you think that
the Government should protect hin: from that?

Mr. Dixon. Very rarely, but a case could arise. There could be a case
arise, in the area of an organized crime sitnation, where you are dis-
closing to a given member of an organized criminal conspiracy ma-
terial in his own files which would be of aid to his coconspirators.

fs. Apzue. Do you think it is consistent with your rather broad
statements of the need to have open as many aspects of Government
infotmation as possible for there tc be an accumulation of information
about individuals in files and protecting that individual from that
information that exists in thoss files in all branches of Government or
many different branches of the Government ?

Mr. Dixox. Most of the information is disclosed. But if there is a
particular problem of confidentiality, or a particular problem of tip-
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ping the Government’s hand in an organized crime conspiracy, there
would seem to be a legitimate reason in those rather rare instances to
follow a policy of nondisclosure.

Ms. Aszue. Well, 1 am not confining it to your example. T mean,
there are some people about whom the Government hag files that have
not necessarily been involved in any erimes, organized or otherwise,
but it is sort of, you know, part of an operation of Government to
collect a lot of information. They might need it sometime. T am talking
about one where it is not evident there is any—that it is not part of a

. prosecution in an antitrust suit which, sometimes, is considered a good
’ prosecution to proceed with and at other times as not a good prosecu-
tion to proceed with. I am not talking about that kind of case. But T
am talking about a situation where, let us say, the FBI decides that it
. would like to collect information about pcople who have decided not
to wear long hair but short hair, Do you not think that that is viola-
tion of privacy to let that agency collect files on how people wear their
hair, and should not that individual be able to get that information
from the Government if it is about that person ? :

I mean, is that not what individual right of privacy is about, to
be protected against Government infringing on the right of privacy,
instead of the reverse as you seek to describe it in your testimony ?

Mr. Dixon. As T understood your question, I do not think we are
very far apart on that question of the gathering of information of
an odd type, as you suggest, just about hair length. It is very unlikely
that it would be involved or intertwined in other protectable records
or files. But' T am not aware that there is a serious problem of nondis-
closure of that information. S S

Ms. Anzua. Well, but there has been much testimony - before vari-
ous committees that there are tremendous numbers of files on many
individuals, private and otherwise, in the possession of the FBT and
people who have requested these files have not had them made avail-
able to them?¢

Mr. Dixon. Regarding FBT files, we have taken a very protective
policy vis-a-vis the files for what we feel to be a rather important
nterest intertwined with law enforcement and not effectively separa-
ble. The' matter probably winds up in further.work and, as' T under-

. stand it, was the occasion for requests from the committee being con-
sidered and processed. .

Ms. Apzue. Let me just ask you one more question on that so that

we can illustrate the point and then perhaps have an opportunity to
- discuss it further. _

If the Justice Department is so concerned about privacy. did it, to
vour knowledge protest the recent Executive order opening up tax
returns of farmers to the Agriculture Department ? .

Mr. Dixon. Regarding farmers, and the Agriculture Department,
and their tax returns, there was no intent to invade the farmers’ pri-
vacy. When it was perceived that the language, as drafted or as it
might be interpreted—and T do not know whether it is a draftsman’s
problem or just an interpretation problem-—that there was a basis for
fear of invasion of privacy, the regulation was redrafted. That was
done in February or thereabouts, and there was a revision of the Ex-
ecutive order regarding access by the Internal Revenue to data con-
cerning farmers. All the Department of Agriculture wanted was
access to group data for the purpose of building profiles on farm
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income and farm income systems and policies and not access to data
on individual farmers which would certainly be a matter of great
concern. And the regulation or the Executive order authorizing access
was reshaped to respond to the Department

Mr. Mooriteap. I think we are going ro have a hearing on that sub-
ject, Mr. Dixon.

1 have some questions T would like to submit to you in writing.
Would that be agreeable to von? Aad if other members would do that.
would you submit answers for the hearing record? We are trying to
expedite the hearing, and we have another witness this morning.

Mr. Dixox. You request to submit further questions in writing?

Mr. Moorteap. Yes. ‘ ‘ '

Mr. Dixox. Yes; and we should be able to respond to further
inquiries. ' *

[ The questions and answers follow :]

&

DEPABRTMENT O JUSTICE,
Washington, D.C., June 8, 1973.

Mr. WirriaM . PHILLIPS,

Staff Director, Foreign Operations and Government Information Subcommitice
of the Committee on Government Operations, Rayburn House Office Building,
Washington, D.C.

Drar Mr. Piiniips : This is in response to your letter of May 15, 1873 trans-
mitting 19 additional questions for written answers, supplementing my May 3,
1973 testimony before your subcommittee on H.R. 5425 and HL.R. 4360. Each of
the 19 questions with its accompanying answer is set forth ir the attachment
hereto. References in the answers to “the bill” mean H.R. 5425 unless otherwise
indicated, and references to our “statelnent” mean the full text of my written
testimony of May 8th.

We regret that we were unable to furnish these answers by the date you origi-
nally had requested.

Sincerely,
RoBERT G. D1xoN, Jr,,
Assistant Attorney General, Office of Legal Counsel.

NINETEEN QUESTIONS WITH ANSWERS

1. Question. On page 3 of your statement, you mention the “comprehensive
seminar on the proper handling of Freedom of Information requests,” held ¢n
March 1, 1978, at the Justice Department.

Please supply (1) « copy of the program agenda indicating the major topics *
included in the seminar and (2) a ei>py of the Attorney General's keynote
remarks.

Answer. A copy of the program sgenda, captioned “Tentative Agenda”, is
attached hereto as Wxhibit A. (The program was conducted without change n
the agenda as set forth in the “Tentative Agenda”) A copy of the Attorney
General’s xeynote remarks, captioned “Memorandum for Assistant Attorney
General Robert G. Dixon, Jr.” and dated March 1, 1973, is attached hereto as
Exhibit B.

2. Question. On page 5 of your statemont, you say that “[Dlespite the lavdable
gencral purposes of H.R. 5425, we cre compelled to oppose ils provisions
strongly.”

Please state for the record which agency of the Executive branch “compelled”
the Justice Department to oppose H.R. 5425—was it the Office of Managemeal
and Budgct, the White House, or who? )

Answer. The matter is merely one of semantics. There was nc¢ compulsion,
beyond 6ur own belief. The senterce would express our meaning accurately if
the words “are compelled to” were delet2d.

3. Question. On page 5 of your stutem:nt, you categorically determine that “the
proposed amendments in the bill (a) would lead to increased costs and adminis-
}trrati've’ burdens for government agencics without corresponding public bene-
its. ..
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On what basis did you caleulate what value could be placed on “pablic benc-
fits” resulting from more open access by the American people to the affairs of our
government as carried out by Hoccutive agencies?

Did you make a corresponding detcrmination as to the “public benefits” that
would aceruc from a restoration of credibility in the governmcentul processes of
the Executive branch which has reached such a low ebb in recent wecks?

Answer. The statement was preceded by language indicating that this quoted
statement was one of 4 statements or reasons intended to “summarize the overall
reasons” for our opposition. .

The balance of the statement indicates which provisions were regarded as
presenting problems in terms of anticipated public benefits in relation to costs.

- Tixamples include the government-wide requirement for publication of indexes,
section 1(a) of the bill, and the government-wide detailed annual report require-
ment, section 4 of the bill. Other possible examples are also noted in the statement,
for example the proposed amendment of the Tth exemption which would routinely
subject FBI and other investigatory law enforcement files to a record-by-record
determination. This is discussed in connection with section 2(@) of the bill at
pages 33-34 of our written statement.

We believe that the increased administrative burdens are obvious. An estimate
of the public benefit to be derived from such proposed requirements as a published
index is of course more judgmental. )

4. Question. Since you indicate also on page § that the Justice Department ig
concerned about the “personal privacy” of our citizens, how do you rationalize
the indiscriminate use of wire taps against news reporters, the opposition to
newsmen's “shield” legislation, and the feilure of the Depariment to oppose the
issuance of Brecutive Orders 11697 and 11709, giving the Agriculture Depart-
ment the right to inspect the income taw returns of an entire class—the millions
of farmers of America?

Answer. The Justice Department is deeply concerned with protecting and pre-
serving the personal privacy of our citizens from indiscriminate and unwar-
ranted invasion. The use of wiretapping is not indiseriminately authorized by this
Department against any class of citizens. The use of this method of surveillance
is restricted to circumstances involving national security (Cf. 18 U.S.C. § 2511
(3)) and in the furtherance of specific law enforcement objectives (18 U.8.C.
§ 2516) as authorized by Congress. This Department is not engaged and is not
authorized to engage in the indiscriminate use of wiretapping. See generally
18 T.S.C. §§ 2510-2520, delimiting the areas of permissible wiretapping, and
especially § 2518, setting forth the procedure prescribed by Congress for the
authorization of wiretapping.

This Department has not opposed in prineciple the creation of a qualified testi~
monial privilege shielding newsmen from being required to reveal sources of in-
formation in federal proceedings. See statement of Robert G. Dixon, Jr., Asgsistant
Attorney General, before the Subcommittec on Constitutional Rights, Committee
on the Judiciary, United States Senate, March 13, 1973. However, it is our position
that the successful experience under the Attorney General’s “Guidelines for
Subpoenas to the News Media,” issued on August 10, 1970, demonstrates that such
“shielding” legislation is unnecessary. The very existence of these Guidelines
indicates this Department’s support of the principle of a qualified testimonial
privilege.

- We have opposed specific privilege proposals on technical legal grounds and have
raised questions as to whether some of these proposals adequately protect other
individual rights such as the right of criminal defendants to compulsory process.

The Executive Orders referred to, No. 11697, 38 F.R. 1728 (Jan. 18, 1973), and
No. 11709, 38 F.R. 8131 (March 29, 1973), were promulgated under the authority

conferred by 26 U.S.C. § 6103 (a) which provides that certain specified tax returns
shall constitute public records, but that these records “shall be open to inspection
only upon order of the President and under rules and regulations prescribed by the
Secretary. . . .” The purpose of these Executive Orders is extremely narrow,
namely, to permit inspection of income tax records “to the extent readily avail-
able in the Internal Revenue Service” for specified years by the “Department of
Agriculture” and only “for the purpose of obtaining data about such persons’
farm operations . . . for statistical purposes only.”

Treasury Decision 7255, 38 F.R. 2332 (Jan. 24, 1973) promulgates the regula-
tions to be obgerved in implementing the inspection by the Department of Agri-
culture of these tax returns. The Executive Orders state that any inspection
“ghall be in accordance and upon compliance with the rules and regulations pre-
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scribed by the Secretary of the Treasury. . . .” Section (b) ¢f this Treasury
Dwecision clearly states that the Secretary of Agriculture must :pply in writing,
precisely stating who will inspect the records and the reason why specifie tax
data is needed in relation to statistical goals of the Department. of Agriculture.
Subsections (b)(3), (d) (1), (2), and (&) deal expressly with the confidentiality
of the data examined and its limited use for statistical purposes..

The original order was prepared by the Department of the Treasury in language
designed to serve as a prototype for furure tax return inspection orders. This
Departinent approved the order as to form and legality. It was not requested to,
nor did it, express any policy judgraent. The subsequent modification was also
approved as to form and legality. In our judgment both orders comply with the
provisions of law enacted by Congress. We are not aware of any abuse of the
inspection authority conferred. *

5. Question, How would the amendments to the Freedom of Information Act,
if chacted into law, “create new unceriaintics to confuse requesicrs, agency offi-
cials and the courts,” as you state on page 57

Would not the Justice Department issue clarifying guidelincs based on the
new amendmicnts as was done in 1967 by the Attorney General?

Why has the Justice Pepartment not updated the 1967 guidcline memorandum
of the Attorney Cencral to reflect case law that has further restricted the with.-
holding of information by Federal agencies?

- Answer. Our answer to this question parallels our answer to question 3 above,
because the language noted in this question was also one of the “overall” reasons
for our opposition stated in our summary. Examples of new, or newly significant,
uncertainties are set forth at various points in our written stotement, for ex-
ample in the paragraph about Section 1(a) of the bill appearinz on pages 6-7;
the discussion of Section 1(b) of the bill on pages 89 ; the last sentence on page
22 about Section 1{(e) of the bill; the “public interest” qualification in Section
2(d) of the bill as discussed on page 34, and the provisions of Scction 2(d) that
would link the investigatory flle exemption to public policy statements and regu-
lations, as discussed on page 35.

With regard tc the balance of the question, whether the Justice Drepartment
would issue clarifying gunidelines bused on the new amendments as was done
when the Act was passed in 1967, we caanot fully answer that. question at this
time. We would naturally seek to dc¢ our best to provide legal guidance in some
form to other agencies concerning the raquirements of legislation in this field.
However, it should be noted that the 1967 guidelines required a major effort to
prepare, occupying a large part of the one-year period between *he Act’s enact-
ment and jts effective date, during which exhaustive consideration and ecoordina-
tion with many agencies and other intarested organizations was undertaken.
This difficult task was made possible largely because the lawyers who under-
took it were not then involved in dealing with the steady flow of actual problems
under the Act in other government agencles, in our own Department, and in the
ongoing work of the courts which now prevail.

As to the last part of the question, we Lave not updated the 1967 memorandum
to reflect case Jaw for the reason just clescribed plus the following additional &
reasons: (a) The ongoing development of case law in this field would probably
make a draft revision substantially out of date between the time of its prepara-
tion and the dates of publication and distribution, or shortly chereafter; (b)
many of the court decisions are not clear in their ramifications, some of them
are in confliet with other court decisions, and some of them represent inter- -
pretations of the law which must be taken inte account but which we are not
necessarily prepared to accept as sound for general application to other disputes.

Thus, only one case has been decided by the Supreme Court, dealing with two of
the exemptions in the Act, and questions have been raised about legistatively
changing ona aspact of that decision, while sorae who have considered the other
aspect of that decision find it difficult t> apply in conecrete situations, In this
eonnection it Is interesting to note that the Atrorney General's Memorandum on
the Administrative Procedure Act, which was issued in 1947 and was widely
relied on, has never been revised or updated hy this Departmen! despite a con-
siderable and conrinuing accumulation of court decisions interpreting »r applying
that legislation: (¢) as we indicated in our December 27 , 1972 letter to Chairman
Moorhead, we believe there are preferable methods for accomplishing the objec-
tive in question. See Attachment B to our December 27 Jetter at pages 7 thronugh
9, outlining a newsletter, a seminar or symposium program, or a combination of
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these devices to accomplish the end in question. We should add that our expecta-
tions last December of testing one of these methods during the early monthg of
1973 have been sidetracked, in part by the increased workload generated by our
liberalized Justice Department freedom of information regulations and by legis-
lative hearings this year in this general field. We nevertheless hope to undertake
steps of this nature as soon as practicable.

V. Question, [t is dificult to understand how the spokesman for the Justice
Department, in discussing proposed 10 and 20 working day time limitations on
responses to requests for records wnder the Freedom of Information Act, can
cavelicrly suggest (bottom of page 12) that Hagency personncl might disregard
the legisiative time limits.” While recent events in connection with the Water-

- gate case and government misbehavior with respect to the Bllsberg-Russo case
strongly suggest that the time-honored doctrine of “government by laws, not by
men” has Yeen abandoned, how can an official of the chicf law enforcement de-
portment of the Federal government cven suggest that eny lawful Act of Con-
gress would be “disrcgarded” by the Exccutive burcaucrats?

. Answer. The language, from the statement which you quote in your question is
explained by the language which immediately follows it. The context appears
when the passage is quoted, as follows, with the explanatory language in italic:
“agency personnel might disregard the legislative time limits on the not unreason-
uble assuwmption that the requester is less interested in o negative answer within
the specified period than getting the information he secks, even if it takes a little
longer, * * ®

Viewed in this context, we think the language in question merely reflects a
desirable, common sense effort to carry out the central purpose of the Aect of
greater disclosure, in preference to a meticulous observance of procedural re-
quirements that might give a requester a quicker but negative response. This
position was not intended to suggest that any lawful act of Congress would be
willfully disregarded by executive personnel,

7. Question. On pages 19-22 of your statement you discuss your opposition to
language in H.R. 5425 that would overturn the Mink decision, You state that you
“sce no reason why Congress should overrule the Supreme Court's recent decision
in this area.” Contrary to your remariks, there have been numerous arguments
advanced that the approach of that decision is, indecd, unfair and circumvents
the intent of Congress in enacting the original Frecdom of Information Act. In
fact, dicta in that decision, im_cffect, invited Congress to legislate in this area
to clarify its intention.

How can Congress or the public have any confidence in the sworn afidavit
procedure by Executive personnel that certain information is properly classified,
which you advocate on page 20, in view of the overwhelming testimony before
this subcommittee of the massive abuses of the classification system, the pen-
chant overclassification, and the rejection of such efidavits by the Court in
its decision in the Pentagon Papers cage in June 19719 .

Angwer. We assume this question is directed both to the subject of in camera
inspection In litigation under the Act and to the subject of reviewing the classi-

" fication of documents. It is helpful to note that the opinion of the Supreme GCourt
in Environmental Protection Agency v. Mink, 8. , —— L. Ed. 2d ,
03 8. Ot. 827 (1973) is structured into two narts: the first dealing with exemp-
tion 1 (classified documents) and the second dealing with exemption 5 (certain

- internal communications).. The decision on itg face- precludes in camere inspec-
tion only with respect to exemption 1 issues, not with respect to issues under
exemption § or any other exemption. HR: 5425 would prescribe an automatic
in camera inspection in all cases under the Act, regardless of the cireumstances
or the exemption involved.

So far as exemption 1 is concerned, the Mink decision makes it abundantly
clear that the intent of Congress, derived from a review of the legislative history
of the-Act, was to defer to a determination of the Executive what information-
should “be kept secret in the interest of the national defense or foreign policy.”
(58,0 §522(b) (1) ). The Court said:

“We- do not helieve that Exemption 1 permits compelled- disclosure of docu-
ments, such as the six here, that were classified pursnant to this Executive Order,
Nor does the Exemption permit in camera inspection of such documents to sift
out so-called mon-secret components.” Obviously, this test was not the only al-
ternative available. But Congress chose to follow the Executive’s determination
in these matters and that choice must be honored.

* * # * * s *
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«, .- Rather than some vague standard, the test was to be simply whether the
President has determined by Executive Order that particular documents are t>
be kept sec?et. ’;‘he language of the Act itself is sufficiently clear in this respect,
but the leglslat‘ly'e history disposes of aay possible argument that Congress in-
t(}nded tl}e ‘E.‘r.ee(lom.uf Inf()rmatio_n Act to subject executive security classifica-
;il(glllsl ’t,o judicial review at the insistence of anyone who might seek to question
- In the second part of tl}e decision, dea}ing with the applicability of exemptioa
5, the Court reached a different conclusion on in camera inspection. The Court
st:}ted that “in some situations, in camere inspeetion will be necessary and appro-
priate,” however, the law does not mandate that such a procedure should “be
automatic,”

.. In short, n camera inspection of all documents is not a necessary or ir- -
evitable tool In every case. Others are available .. .”

We do not read the majority opinion as inviting the Congress to clarify its
intent regarding the scope of exemptions 1 and 5 and the use of in camera
inspection, but the Court did touch upon the powers of Congress as well as their
limitations. In ruling against in camere inspection under exemption 1, the
Court touched upon a constitutional issue when it sald that “Congress could
¢ertainly have provided that the Execntive Branch adopt new procedures cr
1t could have established its own procedures-—subject only to whatever lmita-
tions the Executive privilege may be held to impose upon such congressional
ordering. Cf. United States v. Reynolds, 345 U.S. 1 (1953).” (Emphasis supplied.)
Therefore, if Congress were to enact an automatic in cemera review procedure,
certain documerdts and information within the province of Executive privilege
would neverthelass be excluded from this procedure by reason of the separation
of powers. See discussion in answer to question 9, below.

As to what the question deseribes as “the wassive abuses of the classification
system” and “the penchant for overclassification” of information, problems in
this area have existed for many years, but they should not undermine confidence
in sworn affidavits, in view of the continuing efforts to deal with such problems.
The subcommittee is invited to review the provisions of Executive Order 11562
of March 10, 1972 (3A C.F.R. 154) and the National Security Council's Direc-
tive of May 17, 1972 (37 Fed. Reg. 10053, 3A C.T.R. 227) concerning the classii-
cation and declassifieation of national security information and material. These
two documents both were executive recognitions of past excesses, and both pro-
mulgate guidelines for classification and declagsification of materials, indicating
that it is the policy of the Executive branch not only . to classify information
properly but also to provide for its auvtomatie declassification, except where &
determination has been made that its continued classiﬁoution is necessary. I’ro-
cedures are provided whereby the public ¢can challenge a particular classification.

The rejection of the affidavits in the cases of New York Times (o. v, United
States and United States v. The. Washington. Pogt. Co., 403 T.8. 713,'29 IL.Ed.
2d 822, 91 -8. Ct. .2140.(1971) does not. call into guestion whether confidence
can still be placed in sworn aflidavits that certain informsation is property
classified. The Court merely held that the Governiment had not carried its burden
of proof in petitioning for an, injunction in the faece of.the “heawy presunnptijon
againgt . . . constitutional validity” with which “any system of prior réstraints
of expression comes to. this Court . . .” The Court affirmed the findings of the,
lower federal courts that the.Government nad. not met its “heavy burden of
showing justification for the impositior” of prior,restraint on First Amendnient,
right of free speech. In other words, the Court’s treatment of the affidavits in
these cases did not indicate a skepticism of the ‘a‘fﬁdavit procedure nor a lack
of confidence in the truth of the affidavits put rather a judgment as to their,
force in resolving the issue of irrevocable injury in fhose vases. The decision
was that where a prior restraint on the exercise of First Amepdment rights
had been sought, the Government had not met its heavy burden of proof to
warrant the grant of an injunction. Thus, both in.the New. York Times cage
and in Mink, supra, the courts used affidavits in dealing with classified docu-
ments and wers able to decide for the government in one case and against it in
another using this procedure. - e ) L

Moreover, the Department has -confidence that the threat of prosecution for
perjury provided -by 18 U.SC. §§1621, 1622, and 1623 is an effective deterrent
against any misuse of the affidavit procedure. It is the opinion of the Department

! that federal etrployvees are not apt to engage in illegal activity involving the use
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in litigation of false affidavits in support of a classification of documents which,
under the Executive Order and the Security Council Directive, is unwarranted.
8. Question. In discussing the provisions of H.R. 5425 and H.R. 4960 that would
authorize the award of attorneys’ fees and costs to the FOI case plaintiff when
the government did not prevail in such litigation, you make the preposterous
statement (top of page 24) that “some lawyers might take turns in jiling these
suits for each other.”
Are you suggesting possible unethical conduct on the part of the legal
profession?
Are you aware of any such abuses in connection with similar provisions that
have been contained in certain civil rights statutes for a number of ycars?
Answer. We believe that our statement with regard to attorneys’ fees in these
> cases, as set forth on pages 22 through 25, contains several reasons why this pro-
posal should be approached with caution. We intended to imply no conclusions
as to the ethics of any lawyer’s conduct. As to litigation under the civil rights
statutes involving the award of attorneys’ fees against the federal government,
we believe that experience with these awards in such 1itig:1tion hag thus far been
too limited, and that the character of such litigation is too different from that
under the Aet to have a major bearing on the issue here.

9. Question. Where in the Constifution or any decision of the Federal Oom’ts is
there any mention, let alone the recognition, of the so-called doctrine of “Execu~
tive privilege?”

Answer. The doctrine of Executive Privilege denotes the constitutional au-
thority of the President in his discretion to withhold certain documents or in-
formation in his possession or in the possession of the Executive branch from
compulsory process of the: Legislative or Judicial branches of the Government, if
he believes disclosure would impair the proper exercise of his constitutional
functions.

This authority of the President, described by. the term “Dxecutlve privilege;”
stems from the separation of powers doctrine embedded in the first three Articles
of the Constitution and implicit thronghout the document. While not expressed
in a constitutional clause, Executive privilege necessamly flows from the powers
vested in the President by Article II.

The Supreme Court has recognized the right of the Executive to withhold: in-
formation from compulsory process of the. Judicial branch in United States V
Reynolds, 345 U.S. 1 (1953).

In United States v, Curtiss-Wright Dmport 299 U.8.- 304 319~3"0 (1936) the
Supreme Court recognized that “[s]ecrecy in. respect of 1nformat10n gathered by
[the DP’resident’s confidential sources of information] may be highly necessa.ry
and. the premature disclosure of it productive of harmful results.”

In New York Times. Co. v. United States, 403 U.S.. 713 (1971), Justice Stewart
ina concurrmg opinion Jomed by Justice White said :

“It is clear to me that it is the constitutional duty of the Executwe~—as a mat-
ter of sovereign prerogative and not as a matter of law as the courts know law--—
through the promulgation and enforcement of executive regulations, to protect
the confidentiality necessary to carry out its responsibilities in the fields of inter-
national relations and national defense.” (403 U.S. 713, 729-730 (1971).) .

In Environmental Protection Agency v. Mink, — U.8. —; 93 8. Ct. 827 (1978),
the Court stated that the power of. Congress to require the Executive branch to
furnish documents to the public under the Freedom of Information Act, 5 U.8.C.
- 522, was subject to.“whatever limitations. the executive privilege may be held to

nnpose Cf. United States v. Reynolds, 345 U.S. 1 (1953).7:(98 8. Ct. at 834).

In Sougie v. Davd, 448 F. 2d 1067« D.C. Cr..1971), the Court of Appeals con-
sidered the doctrine of Executive pllvxlege in the context of litigation under the
Freedom of Information Act. Noting that “[tlhe doctrine of Executive privilege
is to some degree inherent in the.constitutional requirement of separation of
power,” the court pointed out that ‘“the power of Congress to compel disclosure
of agency records to the public is no greater than its power to eompel disclosure
to Congress itself.” (448 F. 2d at 1071, n. 9) :

In Ethyl Corp..v. Envirommental Protection Agrm'y, — F. 2d ——, Civil No. 72~

55 (4th Cir. 1973), the Circuit Court recognizes and addresses itself to the
defense of ¢ F“zeeutlve privilege” in the following terms:

“Such privilege [Executive privilege]. was Well recognized lorig before the
enactment of the Freedom of Information Act, The extent and scope of the privi-
lege, which is regarded as in part comstitutional in origin and in part commen
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law, have been explicated in the nurierous decisions in which the issue has arisen.
While the claim is one to be asserted ‘nitially by the ‘head of the department
which has control over the matter’ irquired into, resolution of the right to
secrecy is not left to ‘the caprice of executive officers’ ; rather, i i for the courts
to ‘determine whether the circumstanccs are appropriate for the claim of privi-
lege.” United States v. Reynolds (1953) 345 V., 1, at 8-10.”

10. Question. Why has the Justice, Department not been more aggressive in
requiring other Federal departments and agencies to comply with the Freedom i
Information Laag? ' T

Answer. We have no direct power tc require other federal departments and
agencies to comply with the Act, because Congress has vested tle administration
of the Act in “each agency” with respect. to requests for its own records. 5 U.8.CL
552(a) (3). ‘We will continue to do our best within our available resources 0
promote better compliance with the Act by other agencies, as was discussed n
Mr, Erickson’s statement to your Committee on March 10, 1972, in our letter -o
Chairman Moorhead of December 27, 1972, referred to above, and as summarized
in my May 8, 1973 written statement at pages 2-3 and 42 through 44. -

11. Question. In refercnce to your objections to section 2 (a) of H.R. 5425, please
explain how this language would affect the operations of the various tnvestigative
agencies referenced on page 26 of the testimony in view of ihe Jact that the
amendment specifically cxempts disclosvre wlich would unduly impede the func-
tiong of the agency and in view of the fact that investigative functions are gen-
erally proteoted under present exemption (b) (7).

Answer. The proposed language of Section 2(a) would interfere with the pro-

tectlon of internal instructions and guidance, as discussed on pages 26-27 of our
May 8 statement, because the amendment cuts back the scope of the second ex-
emption to personnel matters only, thereby exeluding operating matters and in-
structions with respect thereto. The amendment would not exempt from dis-
closure material which if released would unduly impede the functions of &n
agency, except in the case of personr.el materials.
' We do not believe that the phrase “investigatory files” as used in the Tth
exemption adequately covers internal instructions, manuvals, memoranda or rec-
ords of practices sought to be protected under the second exemption to maintam
the efficlency of investigations, inspections, audits, negotiations, and the Iike.
‘While an investigative file may incideatally reveal internal gperating fnstriie-
tions to law enforcement personnel, and while such instructions mby upon"eces-
sion be legitimately deemed parts of such files, the common-sense distinétion be-
tween investigatory flles and mannals for government operations of & law en-
forcement or adversary nature seems too reul to treat them generally as parts
of the same exempt category. This would mean stretching cne exemption to
cover what another should deal with, and may lead to confusion, Moreover, the
investigatory file exemption applies only when the investigative activity is
oriented agairst violations of law, whereas the internal instractions requiring
protection under the second exemption affect not only law enfcrecement but also
auditing and inspection functions aimed against inefficiency, to assure that maxi-
mum value is obtained for the tax dollar. )

12. Question. Please give examples o) confidential tnformation supposedly re-
ledsable under sedtion 2(b) of H.R. 5,25 which would not be protected undeor
other exemptions in the Act such as (b) (6) and (b) (7).

Answer. Several examples of confidential information which would be ua-
protected under Section 2(b) of the bill and which probably would not be pro-
tected under any other exemption were given on pages 28-29 of our May 8
statement. Thesa include letters of complaint from citizens not falling under any
other exemption, for example, a letter complaining about the efficiency or the
policies of some government ageney upon which the citizen dep=nds for services,
where no violaticn of law is implied but where the citizen might hesitate to
complain publicly for fear of antagon’zing those employees or ofiicials whose
policies or performance may be the targets of his complaint. We also cited
casualty witness statements, including speculation on the possible causes of
aceldents, generated during fact-finding investigations undertaken purely for
preventive safety ends rather than disciplinary or liability purposes. Other ex-
amnles cited included statements of eriployees given in the eourse of internal
andits, confldential communications from legislators of a noncommercial, non-
financial nature, and responses to solicitations for citizen suggestions as illus-
trated in the statement,
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In addition to those examples, we understand that scientifie experimenters
sometimes submit tentative scientific information to government agencies to
assist the agencies, with the understanding that the data will not be disclosed
or- published without the experimenter's congent, because the research is still in
progress and the information is not complete or fully analyzed. It a ppears that
such experimenters have traditionally had the right of first publication of the
results of their research, and would hot make available important preliminary
data if the agency were reqguired to infringe the scientist’s rights by releasing his
results prematurely, In addition, there is a need to protect scientific and clinical
safety data on food, drugs, cosmetics and medical devices submitted voluntarily
to the government by foreign governments, states, and even private firms, for use

. by the government in making regulatory decisions designed to protect the public
health, data which,will be submitted only on a pledge of confidentiality.

These examples should not necessarily be regarded as exhaustive. However,
they help show that the 4th exemption is a necessary safety value to prevent un-
due expansion of the other exemptions in unforesecable situations where the facts

hd present an overriding ethical or public policy imperative for withholding and
no other exemption fairly applies. .
. 13. Question. The purpose of section 2 (¢) is to insure that individuals will hove,
to the greatest extent posgible, access to their own records held by the govern-
meni. If this scction does not meet that objective, please suggest language which
would be appropriate. .

Answer. § 2(c) of the proposed bill could be amended to read as follows:

(¢) Section 522(b) (6) of title 5, United States Code js amended by adding

after the final word “privacy” and before the semicolon the following :
“: Provided, that nothing in this exemption shall be construed to support a denial
of access to a requester seeking the release of his own personnel, medical or sim-
ilar file, solely on the ground that such disclosure to him would be an unwar-
ranted invasion of the requester’s own personal privacy.”

We believe that, before further consideration is given to any such amend-
ment, the views of various agencies, such as the Civil Service Commission, should
be sought. We believe a very common practice is to waive the 6th exemption
and grant discretionary access to the file or most of it to the individual who is
the subject of the file. We encourage such practices. There may be cases, how-
ever, where showing an employee a file indicating he has a very serious dis-
ease might have'd dangerous impact upon him, and there may also be problems
in identifying a réquester as the subject of a file; )

14. Question. In'view of the fact that the statistical record which would be re-
quired to be kept under section 4 of H.R. 5}25 may be ewcessive for Congress's
needs and a burden on the Executive departments, please comment on the ad-
visability of requiring a record of only those requests whioh were not acted upon
within ten days of reccipt, thus obviating the need for voluminous record keep-
ing of all routine requests,

Angwer. It is difficult to respond to this question in a comprehensive manner
without a survey of the agencies and their major components, However, to make

- a record of those requests which were.not agted upon in tén-days would not ob-
viate the need for voluminous record keeping, although it should reduce the need
in some agencies. For example; as pointed: out on page 14 of our May 8 state-
ment, the Immigration and Naturalization Service receives about 90,000 re-
quests a year, which are generally processed within a 30-day rather than a 10-day
period. If they were required to collect data for an annual report on those re-
quests which were acted upon on or after the eleventh day, the impaet would still
be very substantial. This suggestion does merit further study.

15. Question. You state that “no money has ever been appropriated to any agency
to administer the cwtre work which the (Freedom of Information) Act involves.”
However, agency budgets have been going up for years. Is it really the view of the
Department of Justice that freedom of i formation is an extracurricular activity?

Answer. We are not clear on what the question means in referring to freedom of
information as an “extracurricular” activity. Our record in this Department dem-
onstrates that we take our responsibilities under. the Act quite conscientiously.
The quoted reference to the extra work which the Act hag imposed upon this
Department and on other agencies is quite true. We added that with your under-
standing and support, however, we confidently expect improved administration of
the Act.

96-376—73— 12
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16. Question. You state that the 10- and 20-day Uit provisions “probably would
encourage hasty initial decisions to deny.” Actually, couldn’t they also have just
the reverse result of speeding decisions t¢ provide information?

Answer. We agree that it is possible that a rigid time limit provision would also
result in hasty decisions to provide, as well as to deny, information. In general,
however, a rigid requirement for a quick answer where time does not permit the
examination of the records in question, any needed consultation with concerned
agencies and knowledgeable personnel, or a resolution of legal and policy doubts,
will in our judgment tend to resuit in denials. Denial will be seen as the safe and
cautious thing to do, on the theory that if a mistake is made in denying it can
easily be reciified on appeal to a higher adminisirative authority or to the judicial
branch, whereas a misiake in granting access would be irremediable.

17. Question. You state that section 1{d) concerning classified d>cuments raises .
serious Constitutional questions beeouse the Frecutive branch determines what
constitutes “State secrets”’ Is it not truz thal Congress has the Constitutional
power to replace Baeecutive Order 11652 on classification and declessification with
a statute any time it chooses?

Answer. Any legislation of this neture would be subject to the constitutional
powers and duties of the President under Article I of the Constitution to deter-
mine what information affecting the national defense and foreign relations of the
United States sheuld be accorded particular degrees and kinds of protection.

18. Question. On the awarding of attorneys’ feos, wouldn’t this help to discourage
the Government from litigating weak or marginal cases where information has
been refuscd? )

" Answer. We agree that the awarding of attorney’s fees might in theory be of
limited help in discouraging some agencies from litigating "weak or marginal
cases where information has been refused, bul. we do mot believe it would have
a significant effect. The usual reasons for litigating weak or marginal cases are
that the agency thinks its policy or legal position is stronger than may appear to
othters, that the agency believes it will be criticized by a portion of the public or
within Congress if it voluntarily releases the information, that the agency con-
siders itself morally obligated to protect third persons or its own employees, or
that the ageney seeks the guidance of a court decision as to ifs obligations and
options in cireumstances of the type involved in the case. To the extent that an
agency might decide to release information to avoid the risk of an award ol
dttorney’s fees, theré is no assurance thuat such a disclosure would not be at the
expernse of some legitimate private interest such as individual privacy.

. 18. Question. You sqy that most Federal cmpioyees take their jobs seriously and
tend. to identify with their assignments, their ageney and their files. Isn't thedis
responsibility first to the public? Are they not public agencies and public files?
To.awhom do they cwe a greater loyaity—the President or the peaple of the United
States? .

Answer. We take it that the thrust of the question i§ to emphasize the broad
public responsibility of all agencies and their employvees. That is an important
point to emphasize. Our comment merely recognizes the existence of a naturzal
psychological trait in all organizations—indee:d the better the organization as an
organization: the stronger may be the trait. We think the Freedom of Informe-
ion Act has had a salutary effect, which we hope will inerease, in tempering this
normal tendency of an organization sueh as a government agency to become too
snsular ip its outlook because of its da g-to-dny and year-to-yeiur preoccupatioa
with itg regular functions. C - i . .
AT s or e JEXIBIT A

1).8. Department of Justica—Oflice of Legal Cout.sel
| IENTATIVE AGENDA Y

" §eéminar for Department of Justice officials who will be Tesponsible for imple-
menting the Department’s revised Freedom of Information (FOI) Act Regula-
tiong ¥ Thurdday, March 1, 1973 at 2900 P.M. in Room 4510, Star Bldg.

1. Intpbduction Asst. Atty. Genl, OLC Robert G. DIXON, Jr. (2:00-2:10)

2. Baskground of Act and Regulitiors (How the Act came about; functions
of T57J +the Administrative Conference ; the Moorhead Report ; the media, the
private ahd ‘public interest bar, ete.; attitude of the courts)

1928 CFR Part L6 A, as revised effective March 1, 1963, 38 Fed. Regz. 4391 of Feb. 14,
1973,

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/14 : T¥A-RDP75B00380R000600070001-2

A. Remarks by Leon ULMAN, Deputy Asst. Atty. Gen’l OLC and chairman ex
officio FOI Committee, and by Walter FLEISCHER, Asst. Chief, civil appellate
section and member, FOI Committee. (2:10-2 128).
B. Questions & discussion on same. (2:25-2:40).
3. New Procedurcs (Features of the new regulations; informal procedures)
A. Remarks by Fredericka PAFF, OLC, member FOI Committee; by Jack
HUSIIEN, Director of Public Information; and by Malcoim HAWK, Office of
the Deputy Attorney General (2:40-2 :50).
B. Questions & discussion on same. (2:55-3:30).
4. Standards for Granting or Denying Access (Statutory exemptions; technical
& practical appraisal ; diseretionary access).
. ‘A. Remarks by Robert SALOSCHIN, OLC, chairman FOI Comuuittee. (3 :30~
3:45).
B. Questions & discussicn on same. (3:45-4:15).
5. General Summary
A. Questions, comments, or suggestions on any aspect of the subject. (4:15-
4:30).
- B. Concluding remarks. (4:30-4:35).

Exmuasir B

OFFICE OF TIE ATTORNEY GENERAL,
Washington, D.0., March 1, 1973.

MEMORANDUM FOR ASSISTANT ATTORNEY GENERAL ROBERT @. DIXON, JR:

Re: Seminar on afternoon of March 1st on Improved Processing of Freedom
of Information Requests under the revised Justice Department regulations. '
" Please extend my greetings to the participants in your Seminar. ’
" In a government like ours, whose powers under the Constitution flow from “the
People” who éstablished it, there should be no guarrel with the basic philosophy
of the Freedom of Information Act. That philosophy is sometimes desecribed as
“the public’s right to know.” But this right is not absolute, and several years
experience has shown that it is not always easy to administer the Act well,
especially when there is a clash of legitimate interests.
" “We in the Justice Department are expected to provide leadership in administer-
ing this Act. We advise other agencies, and we should set a good example by the
way we handle requests for access to our own records.
" Our revised regulations should help to achieve faster and better processing of
requests under the Act. I earnestly hope that everyone in this Department -in-
wolved in processing these requests will try to do'so in full accordance with the
‘Act and regulations—that is, promptly, fairly, and with careful regard for the

interests of all concerned. . L .

- . ) L RicuArd G. KLEINDIENST,

. . ) SRS : o “Attorney General.

N _ Mr. Moorireap. When you correct your transeript. '
. Mr. Gude? c L . L

Mr. Gupe. Yes; thank you, Mr. Chairman. T just have two questions.

On page 43 of TLR. 6046 introduced by Mr. Hutchinson and others—

. that is page 43. Do.you have a copy of that? o
.. Mr. Dixon. Yes; I was looking at my statement. It is not in my
statement ? I o
. Mr. Guoe. No; do you have a-copy of the proposed bill?

Tt is the administration’s bill on recodifying the Code in this area.
Mr. Dixon. The Criminal Code? o o :
Mr. Guor. Yes.| . o ‘ L '
_"Mr. Drxon. Yes; I do not have a copy with me, but T do have a copy
in the office. . o
. Mr. Gupe. Well, on page 43, subsection (d), it states that “the de-
fense -is precluded, and it is not a defense to prosecution under this
section that classified information was improperly classified at the time
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-of its classification or at the time of the offense.” Is thers any doubt in
your mind about the question of the constitutionality of such a
provision ? o T

Mr. Dixox. Well, Congressman GGude, I am not prepared to testify
this morning on those sections ¢of the Criminal Code dealing with
national security offenses, There are four sections, They are the subjecs
of testimony by the Criminal Division before Senator McClellan’s
committee. T am not prepared to gd into these four sections in detail
this morning. If you wish, I could attempt to respond to your inquiry
in writing when I return my corrected transeript of my testimony. -

Mr. Gupg. I think that would be very helpful if that were possible.

The memorandum on May 3 frora the White House stated that the
President desires that the invoking of executive privilege be held to &
minimum ; specifically, as to past and present members of the Presi-
dent’s staff questioned by the FBI, the Ervin committee, or the grand
jury, the privilege should be invoked only in connection with conversa-
tions with the P’resident, conversations among themselves involvingy
communications with the President and as to Presidential papers.

Now, this would seem to be a constriction of the staterient of execu-
tive privilege which Mr. Kleindienst previously had stated in reference
to the subject matter.

Does this statement by the President mean that executive privilege
is being redefined in this instance, or is this just for the purposes of
testimony befcre the Ervin committee? Does the statement of Mr.
Kleindienst still provide the larger umbrella covering executive privi-
lege in general?

Mr. Dixox. Well, Mr. Gude, I think the two can be juxtaposed and.
explained and made consistent in this way: There is a distinction be-
tween the authority of the President under the separation of powers
doctrine to control executive privilege, and, on the other hand, his de-
cision whether or not to waive it or invoke it in a particular instance.

Now, regarding the first aspect of my response, regarding control,
we will oppose legislation attempting to define legislatively the scope
of the executive privilege. On the other hand, just created by this
document of May 3, 1973, the President really goes all the way with
executive privilege in terms of not making it a complete obstacle to
access to information. And this document deseribes the manner in «
which he is walving what might be a constitutional ultimate, unless in
his view, overridden perhaps in a court decision, and applying it to a
particular instence. I believe the three points there are consistent with
the historie disinclination of Presidents to get to the issuz of executive
privilege or if they get to it, to make it a major obstacle to inquiries of
this sort. This would become——

Mr. Gopr. Then, you mean that the broader definition which Mr.
Kleindienst set forth still prevails?

Mr. Dixon. 1 believe he was talking about the ultimate power and
not the questior. of how it would be cr should be exercised in a particu-
lar instance. If the information is privileged information—and the
approach has been to only invecke privilege regarding conversations
with the President or which may closely involve the President—and
if the decision is made not to invoke it, that decision itself constitutes
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an cxercise of the power, an exercise of the power in the direction of
being cooperative in the common interest of law enforcement in a
given situation. Maybe T am not responding to the question.

The President has specified his view of the manner in which to
utilize executive privilege in this present situation.

Mr, Gupr. I yield.

Mr. McCroskey. Would the gentleman yield ? ‘

Mr. Dixon, T am distressed about that answer in connection with
earlier testimony before us. I had always understood that the Office
of Legal Counsel prepared the President’s position on legal matters.
Is that not correct? Is that not essentially your function?

Mr. Dixon. That, very frequently, is the case. We respond to many
requests.

Mr. McCrosrry. Yet you are here today testifying before us re-
garding rules of executive privilege which are drawn by someone else,
apparently in the White ITouse and not in consultation with your
office at all. Is it your professional and personal opinion that the rules
of executive privilege which have been handed us today are consti-
tutional ? '

Do you have a personal opinion, Mr. Dixon, regarding these rules
which were prepared outside of your office ?

Mr. Dixon. Well, I think, in this matter, really my personal opin-
isnot very important.

Mr. McCrosky. Well, it is important, because we are relying on your
testimony as one of the august professional bodies, supposedly free
of political influence. We have a record that most of the attorneys in
the White House have cither resigned or have been fired, and some
unknown person has prepared guidelines on executive privilege—the
most. important aspect of these inquiries—and you are presenting the
sole testimony of the administration before us on this erucial point.
Again, T ask you: Is your personal opinion in accord with these
guidelines that have been handed to us, or are you merely defending
something that the administration has done ? , : .

Mr, Dixon. Well, as T said carlier, T reecived these officially early
last night, and my attention was directed to the FOI Act and not to
this matter in preparation for the hearing. So, T would need, in order

- to give an opinion, personally or officially, cither way, more time to
reflect on these documents and their relation to prior precedents and
understandings.

Mr. McCroskry. Well, if you only received this document last night,

% I think we owe you the courtesy of not asking for your professional
opinion as to its constitutionality.

Mr. Drxon. I am not prepared at this time, in any cvent, to say.

Mr. McCrosxey. But T could almost surmisc that the morale in any
Justice department, with its pride of professionalism, must be at an
all-time low when you are handed documents that properly should
have been prepared by your office to sustain testimony of this kind.

Mr. Dixon. Well, we do not have exclusive jurisdiction concerning
matters in the White ITouse. There are White House officials from
whom we receive cooperation, and we are pleased to cooperate and ad-
vise whenever possible. ‘
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Mr. Mooraeap. T think, Mr. Dixon. that we will excuse you at this
point. But we will try to phrase a written question to you to try to
clarify the administration’s position on executive privilege. _

We have statements from the former Attorney General Rehnquist,
we have a statement from Mz, Lewtor, and we have former _Attm:n’ey
General Kleindienst’s statement. We have also had some discussions
with von, and on these new guidelines. dated May 3 and 4—which we
will make n part of the record—we will try to phrase a question which
will give you an opportunity to clarify the adminisrration’s presant
position on this subject. )

Mr. Dixow. Thank you. Mr. Chairman, T am not trying to be at all
evasive or at. a1l unelear. When new materials come ino the picture we
have to take time to evaluate them and reach a considered judgment,
and we shall, ultimately, respond to your inquiry as best we can.

Mr. MoorBEAD. Well, we than’s you very much, Mr. Dixon. and we
may be calling on your professional assistance as we go ahead with this
legislation.

Mr. Dixov. Thank you, Mr. Chairman. T shall try to cooperate on
the legislation also.

Mr. MoortEap. Our next witness will be Professor Thomas M.
Franck, director, Center for International Studies at New York
University.

Professor Franck is a distinguished student of government secrecy,
classification, and foreign affairs. We are indeed fortunate in having
him with us here today. Would you come forward, Professor Franck?

I know that you have another appearance before another congres-
sional committée on the other side of the Capitol scheduled for this
afternoon. How much time can you give us?

Mr. Franck. Yes. I will be brief. I am not under any particular
pressure.

Mr. Moorziean. Well, then, you may proceed, Professor.

STATEMENT OF THOMAS M. FRANCK, DIRECTOR, CENTER FOR
INTERNATIONAL STUDIES, NEW YORK UNIVERSITY, AND
PROFESSOR OF LAW

Mr. FFraxck. Mr. Chairmen, vith your permission : You have copies
of my testimony ; so, I will just very briefly summarize what I have said
in there,

Mr. Moorrgeap. Yes. I have read it and consider it an excellent state- 2
ment.

Certainly, if you do not read a few lines that I particularly want to
hear, T will ask vou to read them

Mr. Ifrawex. Thank you.

Tt is a great privilege to be invited to testify before this commirtee.

Those of us who are in the business of teaching and disseminating in-
formation at the universities consider this to be perhaps the most im-
portant of the committees affecting the long-range future of our
professions.

To put these remarks in context, because they are going to be rather
critical of the status quo, perhaps I should report that there was o, de-
bate last month in the Canadian House of Commons on information
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policies of the Canadian Government. That government had tabled a
statement on the release of official information to the House of Com-
mons and the public. A number of Members said that the existing situ-
ation had been so bad—and they did not think the new rules would
make it much better—that the best place for a Member of Parliamnent
in Canada to get information was from the reports of investigatory
committees and subcommittees of the U.S. Congress.

So, while you may think you have it bad

M. Moorreap. They are in deep trouble,

Mr. Franok. There are other places that have even more trouble
than you. .

The search for better information flow between executive and legis-
lative branches is a worldwide problem among democracies. In Brit-
ain, the Franks Commission has just reported in. The Franks report
is extremely conservative in proposing reforms for Britain. The Brit-
ish law has been so bad that it has almost been good, because it has had
a kind of chilling effect on prosecutions; there have been. very few
prosccutions because the law has been so bad. But bad as the British
Jaw is reported to be, according to Franks, it is less restrictive than
S. 1400. If S. 1400 is passed by this Congress the law, here, will be
even more restrictive than the British law.

T am going to confine my comments today to the question of flow,
information flow, in the field of national defense and foreign policy.
The Mink case has focused our attention on this issue, and it poses at
Jeast three complex issues. :

The first of those is whether the executive, as one of the parties to
3 specific information dispute, ought also to be the judge of that

ispute.
he second is. whether Members of Congress, in requesting informa-
tion, ought to be treated differently than the general public; whether
Congress should have different and specdier procedures applied to
their requests. That seems to be a somewhat less important, but still a
major, problem.

And third is the question of my principal concern here: that of
standards for disclosability. It has been popularly assumed—and this
assumption is implicit in much congressional legislation and conduct,

. or at least has been in the past—that national defense and foreign
policy are matters which, by their very nature are, somehow, sacrosanct
and onght to be handled by the Executive and in secret. It is this
proposition which I think ought now to be very seriously reexamined

- as a part of the work of this committee.

John Jay addressed himself squarely to the question of secrecy and
conceded that the executive branch might sometimes—particnlarly in
the negotiation of treatics—need perfect secrecy to achieve what he
called “immediate dispatch.” And T think everyone here would grant
that. And there might also have been occasions, he thought, where the
most useful intelligence could only be obtained if the person possessing
it were sure he could confide without being revealed in public. Reports
from other governments from informants or informers might dry up-
if their confidences were not respected, But Jay certainly did not think
that foreign policy and national defense were discrete subjects re-
guiring secrecy per se. On the contrary. he selected very narrow secrecy
categories : first, where disclosure would compromise a secret inform-
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ant or source, aud, second, preparations for diplomatic or trade nego-
tiations, including seeret instrictions to the negotiators. Beyond that,
Jay believed that, in a demceracy, the right to know shounld take
priority und that foreign policy was no exception.

Perhaps the time has come Jor the information jrathering agcncies
operating in the foreign and defense fields to be detached from the
execufive branch and made responsible equally to Congress and the
President. There seems to me to be a particularly persuasive argument
in favor of doing this, aside from the obvious ones emanating from
democratic theory. One of the things that has come out of the revela-
tions of the Pentagon Papers is the relatively small amount of atten-
tion paid by the political decisionmakers in the executive branch to
the information engendered by the intelligence community. This com-
plaint has been expressed by persons high in the intelligence com-
nmunity.

Thomas Hughes, former Ass'stant Secretary of State, Director of
INR has said that the work of the intelligence community would. re-
ceive much better attention fromn members of the executive branch if
they knew that Members of Congress, or at the very least select Mem-
bers of Congress, were receiving and reading the same intelligence
reports. Part of the problem in the past had been the tendency for
political decisionmakers to prefer opinion to information. Perhaps
the pressure on the decisionma’ker to square his own opinion with
received information, with data. would be greater if the flow of in-
formation were increased beyond the “eyes-only” contingent of the
executive branch. :

The results of the Mink case have made early action by Congress
particilarly important. Under Mink, the courts are not even free to
determyine whether a classified document actually does pertain to na-
tional defense or foreign policy once they receive an affidavit from
the executive branch. According to the court, “the test was to be simply
whether the President has determined by Executive order”—which
has to come to mean, simply, classification by any authorized official
under general Executive order, “that particular documents are to be
kept secret.” The majority of the Supreme Court held “wholly un-
tenable any claim that the act intended to subject the soundings of
excentive security classifications to judicial review at the insistence of
anv objecting citizen.”

Now, the right of the courts to veview matters of this sort, if neces-
sary in closed session, would be restored by the provisions of the
ITorton bill and the Moorhead bill. These bills would mandate the
courts to make an impartial determination of where national defense
or' foreign policy ends and consumer rights, environmental protection,
and trade and commerce begin.

The hill, in my opinion, provides the right answer to the first ques-
tion: Who shall determine a dispute when one arises? The answer
ie that the decision should be made, and truly and independently made,
hy that organ of government designated by the Constitution to be
the umpire of the system. The courts, in other areas tonching on for-
eign relations, have proven themselves able to make such determina-
tions, They have made their own findings, independent of the execu-
tive branch, in matters having to do with recognition of foreign gov-
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ernmerts. They have held, for example, that the government of East
Germany exists and effect should be given to its Iaws in the domestic
courts of the United States. The Upright v. Mercury Business Machine
case is one example. Again, more recently, Congress has mandated the
courts to make their own independent determinations in questions of
foreign expropriation where the acts of State doctrine has been in-
voked. The courts do seem to be able to make decisions in matters that
have a foreign relations content, even though these arc inevitably ques-
tions of some political interest. ,

“The second question is whether, in addition to this process of judicial
feview, which would be available to the general public, Congress needs
an administrative remedy for obtaining information that would be
speedier, less formal and less rigidly adversary than the judicial rem-
edy. I think there are strong policy reasons that might militate in favor
of the Horton proposal for a joint legislative-executive commission to
resolve disputes between the two branches and to provide the Congress,
or the Members of Congross, into such information, sensitive or not,
as may be necessary to the discharge of its consitutionally-assigned
legislative and investigative functions. .

" This brings me to the third problem. The time has surely come not
only for reform of the procedure by which to review executive denials
of information to Congress and the public but also for a change in the
applicable standards and ground rules that pertain to secrecy and dis-
closure. It will be helpful to have the courts or a commission—rather
than the executive classifiers themselves—determine whether the Can-
nikin Papers, requested by Congresswoman Mink, were or were not
properly designated to be within the privileged category of national
defense and foreign policy. But let us not assume that courts will not
be heavily influenced by the Govérnment’s deposition in making that
determination. Should Congress not reconsider the category itself?
Similarly, other, older, provisions of the Administrative Procedure
Act, 5 U.S.C. 551, et seq., 1970, contain procedural safeguards against
arbitrary executive rulemaking. But these safeguards do not apply
to the extent that there is involved a military or foreign affairs func-
tion of the United States. Should not this standard for denying open
procedures also be reconsidered ¢

Foreign affairs is now a much more important part of the business
of the United States than it has ever been in the history of the country.
Tt is also more of a Presidential monopoly than it has ever been in the
history of the country.

w Not only is there more of a monopoly vis-a-vis the other branches of
Government but more of a monopoly vis-a-vis other parts of the Exec-
wtive, that is, the Cabinet, and particularly, the State Department.
This makes it incumbent to have a monitoring of Presidential deci-
sions, otitside review of the executive branch, based on sufficient infor-
mation to make that review cffective. Such a review must come, first,
from the branch that shares the foreign policy power under the Consti-
tution, that is, the Congress, and, second, from the press and the public.
Even when the foreign relations power of the United States was less
important a share of total Government power, it was never meant to
be exercised solely by the President. Today, the issue is far more
important. IR S '
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Foreign relations may at one time have concerned only a handful
-of professional diplomats and soldiers. Today it is not a category which
is discrete from domestic matters. The importation of chrome from
Rhodesia is ostensibly based on determinations of domestic need but,
as a breach of international law, has an important foreign relations
aspect. The sale of wheat to the Soviet Union is ostensibly based on
foreign relations components. And it is based primarily on foreign
relations or international trad- considerations, but it has certainly
had a tremendous impact on tha cost of living in this country. In the
same way, foreign relations initiatives, obviously, have an important
effect on funds available for domestic poverty programs, for health
programs, for educational programs, and so on. The two subjects are
very closely interrelated in the sense that everything foreign has
‘domestic irpact, and, conversely, that most things that are domestic
have foreign impact. The Watergate matter, from one aspect, is
purely of domestic concern.

But, from another aspect, it appears also to affect the capacity of the
President to engage in foreign policy initiatives. Kven the CTA scems
to have found it difficult to observe the line between the foreign and
the domestic. In many ways, whether a matter is foreign or domestic
1s a matter of the perspective of the viewer. Perhaps Congress should
provide a Letter standard for the courts or the commission to apply in
determining disputes over access to information than whether the
matter pertains to “foreign policy.”

A Dbill drafted by Senator Muskie in 1971 would have permitted
secrecy only for “information, the declassification of which would
clearly and divectly threaten the national defense of the United
States.”

That seeras to me to be a better standard.

Another standard might be: “information concerning ongoing de-
fense preparations or military operations.” This standard could con-
ceivably be augmented by also permitting nondisclosure in the specific
cases of “current negotiating instructions of U.S. Representatives on
matters pertaining to currently ongoing negotiations.” A revised stat-
ute might also authorize the dcletion from documents, prior to dis-
closure, of “names and other ideatifying data if such disclosure would
tend to interfere with the discharge of the functions of those named or .
the functions of the U.S. Government, or would tend to impede
relations with a foreign government.”

A revised standard for nondisclosure should also insure that who-
ever decides whether a particular piece of information must be dis- T
closed do so by assessing not only whether a disclosure would harm
the national defense but also whether nondisclosure would seriously
hinder the democratic or legislative process. The court or commission
should be mandated to weigh the one desideratum against the other.
Such balancing of equities is not at all alien to the third-party process.

Finally, & brief note of ¢aution, and that is it seems to me it wounld
be a very high price to pay for the excellent legislative proposals which
are before this committee if, in return for an improvement in the in-
formation flow, all information abtained outside the newly mandated
procedures were to be subject to criminal penalties. There are initia~
tives underway to that effect. I think it is important to remember that
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in the past self-help, information obtained privately; outside official
channels, has been the most frequent and fastest source of information
in the area of foreign relations, for the Congress, the media, and for
the public.

Even with new and better le(rlslatlon, self-help, whistle-blowing, is
likely to continue to be the principal source. Not all such information
flow is socially desirable, but much of it is essential to balance the
tendency towards toremn policy by Presidential fiat. The test for
when such information flow should be subject to penalties seems to
me to be adequately set out in the narrower provisions of the Espionage
Act. This makes punishable the taking, or the passing or the com-
municating, of information with the 1ntent to harm the United States
-or to benefit a foreign power under circumstances when harm occurs.
Anything more than that, if it were to be legislated as a kind of a
parallel to improvements in legalized information flow, would, I think,
be a bad bargain for this House and for the American pubhc

Mr. Moorirzap. Thank you, Professor Franck. And as to that last
C‘Lutlonfu"y note, I think all of the members of this subcommittee would
say “amen.’

I would also suggest to any of the members of the subcommittee
who have not read pages 8 and 9 of your testimony that they do so.
I think it is a good analysis of the “pull and call” between the execu-
tive branch and the legislative branch. He mentions Executive secrecy
on the basis of “functlonal utility,” while the press and the legislative
branch argue for “supremacy of the democratic process.” I think that
should be read in conjunction with your suggestion that whoever makes
the final decision, the Commission or court, should have in mind the
balance of the two objectives in a democracy.

On page 15 you say, “should Congress not reconsider the category
itself,” and then on the next page you v refer to a bill by Senator Muskie
and then you make some additional suggestions. Is it your concept
that this is an amendment to the Freedom of Information Act expand-
ing the people’s right to know, or is this a change in the Congress’
access to information?

Mr. Frawck. I think the Congress’ right to know ouO'ht to be pretty
clearly absolute. That is, Congress itsolf might want o establish its

. own system for regulating the flow of secret information inside the
halls and offices of Con(rres‘; and Members of Congress. Congress itself
may want to have 1nternm1 processes, its own rules, governmvf who
may see what. But the information gathering community ought to re-
N port equally to Congress as to the I*ﬂecutlve, although not necessarily
every item to every Congressman. It ought to be constituted something
close to an 1ndependent agency responsﬂole both to the Executive and
to the Congress. First of all, I think that will improve the use made
of its products Tt will improve the Executive’s attention span vis-a-vis
the informants. Second, it will allow an adversary evaluation, by two
branches of oovernment of the significance of the information. Third,
it will dlspel that myth that the Pentagon Papers has already to a
consgiderable -extent dispelled the myth that if you' know a lot more
information you make sounder judgments. If nothing e]se, it will help
to put that into perspective.

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/14 1'89IA-RDP75BOO380R000600070001-2

Now, within Congress, I think that théere may be quite legitimatcly
some limitations as to which Members of Congress have access to how
much information. That seems to be something that could be deter-
mined by the rules of Congress rather than by any legislation. Bt
with the possible exception of these times I think the Congress ought
to have access to exactly the same kind of, and the same quantity of,
mformation as the executive branch. It may not always request that
information. It may be peculiar even for it to request certain kinds of
information and that there may be a considerable sanction for or
against asking for certain kinds of information, but, as a matter of
law, I think the information-gathering agencies ought be equally
responsible to Congress and the same information should be made
available to Congress as to the exacutive branch. And any limitations
on that ought to be by way of congressional rules,

My, Moorrrap. Thank you, Professor. '

[Mr. Franck’s prepared statement follows:]

PREPARED STATEMENT OF THoMAS M. Francg, Dikecror, CENTER FOR
INTERNATIONAL StUDIES, NEW YORK UNIVERSITY, AND PROFISSOR OF LAW

I am grateful for the opportunity and consider it an honor to testify before
this committee, which is already regarded as historic by many of my colleagues
at the universities for its innovative and persistent efforts to protect and enlarge
our rights to know and to verify the facts we teach. ]

I am going to address myself today primarily to the provisions of H.R. 5425
and H.R. 4960 as these pertain to tbe Mink case [Environmentul Protection
Agency v. Mink, 93 8. Ct. 827 (1978) 1. "That is to say, I will confine my comments
to the question of information flow in the field of national defense and foreign
policy. The Mink case focuses on this issue. It poses at least three particularly
complex problems, The first is whether the Executive, as one of the parties to
a specific dispute about non-disclosure, should be able to make the final
determination as to its outcome; and, if not, then who is bettec gualified to
decide? The second is whether Members of Congress—all or some of them—
should have greater and speedier access to information than the public as a
whole. The third problem is that of standards. If we agree that some infor-
mation in the general area of defense and foreign policy should not be subject to
immediate disclosure, then by what yerdstick is disclosability to be measured?

There are, as regards this difficult matter of standards, at least three variables.
Onme, obviously, pertains to the nature ¢f the material to be disclosed ; the second
to the varying needs of the persons seeking disclosure: Congressmen, press,
scholars, general public, ete.; and the third variable has to do with timeliness—
how soon after the informaton ceme into lLeing its disclosure is being sought.

Any thoroughgoing solution to the nformation flow problem in the foreign
affairs and defense flelds must address itself to each of these three problems
and in terms of all three variables, There are undoubtedly others I have un-
wittingly omitted.

It has for long been popularly assvmed, and this assumption is implicit in a
much Congressiona¥ legislation and conduct, that national defense and foreign
policy are matters which, by their very nature, must be dealt with primarily
by the Executive and in secret. Seerecy is necessary not only to avoid tipping
one’s hand to the enemy, but to pernit flexibility, maneuves, and, above zll,
speedy response, An open foreign polizy’s greatest cost is not that the enemy
will know it, but that Congress and everyone else will want to participate in
making it.

Nearly three hundred years ago, John Locke obzerved a degree of .contradic-
tion between democratic control of gcvernment and the exigencies of foreign
relations. He concluded that the contrel exercised by the legisiature and by law
over the nation's relations with other states, which he misuamed the “federative
function,” would perforce be less than over other, domestic, aspects of gov-
ernance. Fxternal relations, he stated. are “much less capable to be directed
by antecedent, standing positive laws” than domestic affairs hut must, instesd,
‘“necessarily be left to the prudence and wisdom of those whose hands it is in
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‘to be managed . . . by the best of their skill for the advantage of the common-
wealth.” John Lecke, Treatise of Civil Government, (New York: Appleten Cen-
tury Co., 1937), pp. 98-99. Moreover, to-place-this foreign relations discretion
in any hands but those of the executive would invite confliet and contradiction
“which would be apt-some time or other to cause disorder and ruin.” Foid., p. 99.

Dr.. Lemuel Hopkins, leader of the Hartford Wits, in his sardemic poemn
attacking populism and the confederal constitution, said much the same thing:

“But know, ye favor'd race, one potent head - ) o
Must rule your States; and strike your foes with dread,
The finance régulate, the trade control, S
Live through-the émpire, ind accord the whele.”

Lemuel Hopkins, The Anarchiad, published in The New. Ilaven. Gazette between
Oct. 26, 1786 and September 13, 1787, reprinted in part, including the quoted
exeerpt, in Vernon L., Parrington, The CQolonial Mind, 16201800, Vol. 1 (New
York : Harcourt Brace and Co., 1927), pp. 371-373 at 372. . .

Some weight has even been given, indirectly, to this view of the institutional
necessities for the efficient. conduct of foreign relations by the Supereme.Court of
the United States. In the oft-cited U.S. v. Curtiss-Wright Corp., the Court sus-
tained a broad delegation by Congress to the Iresident of ‘discretionary power to
prohibit sale of arms and ammunition to parties in the Chaco war. Justice Suth-
erland, for the Court, spoke of the “exclusive power. of:the President as the sole
organ of the federal government in the field of international relations” and noted
that legislation .which had to.be implemented on the basis of “negotiation and
inquiry within the international field must often accord to the President a degree
of discretion and freedom from statutory restriction which would not be admis-
sible were domestic affairs alone involved.” 209 U.S,.304, 319-22 (1936). What
is notable about Curtiss-Wright from the constitutional point of view, however,
is that it, and the very few similar cases, Cf. United States v. Chemical Founda-
tiom, 272 U.S. 1 (1926), never question the right of Congress to legislate in the
foreign relations field but only test whether, in legislating, .Congress can dele-
gate its own broad discretionary powers to the. Executive. To this question, the
court has given a qualified affirmative response. But what Congress has given
must be Congress’ to withhold, to retrieve, to exercise without any delegation to
Presidential discretion. . .

. Whatever Justice Sutherlgnd’s dicta may have presumed, the Constitution of
the United States is not John L.ocke’s ward made law, and quite specifically not
in the matter of exclusive executive authority over foreign affairs. The foreign
policy and defense powers are divided by the Constitution between Congress and
.the President, with a very large share reserved- explicitly for the former.
Alexander Hamilton in Federalist No. 69 explicitly set out to.quiet the fears of
Americans. that the Constitution did,.in fact, propose to give the Executive a
foreign policy and defense monopoly. “The President,” he wrote, “will have only
the occasional command of such part of the militia of the natien as by legisla-
tive provision may be called into the actual service of the Union.” The Feder-

a alist Papers, Willmoore Kendall and George W, Carey (eds.) {(New Rochelle:
New York, undated), pp. 415-420. The President’s power as supreme .commander
“would amount to nothing more than the supreme command and direction of the
military and naval forces, as first general and admiral of the Confederacy” but
it would explicitly not.include the power of “declaring of war and to the raising

% and regulating of fleets and armies—all which, by the Constitution under con-
sideration, would appertain to the legislature.” Ibid. The President is also “to
be authorized to receive ambassadors and other public. ministers. This, though
it has been a rich theme of declamation, is.mere a matter of.dignity than of
authority.” Ibid. ITamilton also emphasized the balancing power of the Senate
to concur in the appointment of ambassadors, as did John Jay. Federalist Paper
No. 64, ibid., pp. 390-395. Jay added that the Senaterial role would ensure that
$‘the affairs of trade and navigation should be regulated by a system cautiously
formed and steadily pursued.” Ibid., p. 392. .

A policy cannot be cautiously formed and steadily pursued by Congress if
it does not know what pre-existing policies are already in force, why they were
implemented, where, how and why they have succeeded or failed.

Jay, addressing- himself squarely to-the question of secrecy, conceded that the
executive branch might. sometimes, in the negotiation:of treaties, need “pertéct
seerecy’” to achieve “immediate dispateh.” Ibid. There would also be occasions

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/14 : (]A-RDP75B00380R000600070001-2

“where the most useful intelligence may be obtained, if the persons possessing
it can be relieved from apprehensions of discovery.” There might be secret
informants who would “rely on the secrecy of the President, but who would not
confide in that of the Senate, and still less in that of a large popular assembly.”
Ivid, pp. 392-393. However, Jay prophesied that “Those matters which in nego-
tiations usually require the most seciecy and the most dispateh” would be ‘““hose
preparatory and auxillary measures which are not otherwise important in a
national viev.” He added that the Senate’s “talents, information, integrity and
deliberate investigations” would alvrays balance the executive prerogatives of
“secrecy and dispatch.” Ibid., p. 393. It is worth noting that Jay did not think
that foreign pelicy and national defense were discrete subjects requiring secrecy
per se. On the contrary, he selected very narrow secrecy catagories : first, where
disclosure would reveal a secret informant or source—“blow & cover’ ag Jay
would certainly not have put it-—and, second, the éase of preparation for diplo-
matie or trade negotiations, including secret instructions to the negotiators.
Beyond that, Jay believed that the right to know had to take priority in a
democracy and that foreign policy was no exception.

It is not only in the United States, but in every democracy, that the people
have constantly sought reassurance that their executive’s need for “secrecy
and dispatch” in foreign affairs wotld be balanced and checked by a vigorous,
informed legislature and public. In the words of the recent report of the Franks
‘Commission in Britain, “from the ecrliest times governments of all types have
‘veen anxious to preserve secrecy for matters affecting the safety or tactical
advantage of the State. It is, however, the concern of democratic governments
to see that information is widely d:ffused, for this enables citizens to play a
part in controlling their common affairs. There is an inevitable tension between
the ‘demoecratic requirement of ¢penr.ess, and the continuing need to keep some
matters secret.” Great Britain, Home Office, Denartmental Committee on Sco-
tion 2 of the Official Secrets Act 1¢11, Vol. I, Cmnd. 5104 (London, H.M.8.0.
1972), p. 9 commonly referred to as the Franks Report. )

This checking and balancing has two functions: 1) to ensure that executive
discretion stiys within the boundaries of the foreign affairs prerogative and
does not replace legislation as the wway to regulate the internal affairs of the
nation; and ) to ensure that the public is adequately, if not in every instance
immediately. informed so that their executive could still be held to acccunt,
even in forelign affairs. In the words of John Stuart Mill, “if the public, the
mainspring of the whole checking machinery, are too ignorant. to passive, or
too careless and inattentive to their part,” democracy fails. “Without publicity,”
Min n‘lsks, “how could they either check or encourage what thev were not per-
mitted to see?” John Stuart Mill, Considerations on Represeatative Government
(London : Longmans, Green and Co., 1872), p. 13

Not the written Constitution of the United States. nor the half-written coasti-
tution of Canada, least of all the unwritten constitution of Great Britain, has sue-
ceeded in establishing the balance decreed by demogcratic theory between the im-
peratives of executive discretior and secrecy in matters of foreign affairg in-
cluding defense, on the one hand, anc the public’s need and right to particinate.
knowledzeably, in the democratie process—either directly or through their elected
represéntatives. There is no abstract basis upon which to reconcile the demands
of the government for “secrecy and dispatch” with those of the demos for access
to inforraation. When the executive—-the I'resident, a cabinet minister, a senior i
bureaucrat—refuses information, the government usually argues the case for
security, speed, and for preserving the integrity of an internal bureauecratic ad-
visory process. But when legislatures, the press. and an aroused public demand
information. they are really calling for a right to participate either in making.
or in reversiag, a decision. The exacutive champions functional utility. The
demos argues for the supremacy of democratic process. Withcut concern for util-
ity, the society is doomed from without or disintegration from within, Without
concern for process, the society is sczrcely worth preserving-—at least for those
who hold liberal democratic values. All democracies concerned for survival. there-
fore, must strive to maintain a functional balance between these competing
demands.

Such a balance, however, cannot be captured in philosophic abstraction or even
in constitutional formulas. If there is a balance, it is likely to be an imperfect,
shifting, dynamic, tension-filled equ:librium compounded by numerous sraall
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accommodations between the key actors in a society’s foreign policy process.
FThere can never be a final solution. )
However, if there is no stuch thing as a perfect equilibrium, there is certainly
such a thing as a temporary dis-equilibrium. The events of the past six years
have produced such a dis-equilibrium, not least in the field of foreign affairs
and especially as between Congress and the Executive Branch. The Freedom of
Information Act as originally enacted was the the product of an era when this
dis-equilibrium had not yet become as widely noticed as it is now. Consequently,
it provided a wide exemption that permitted the government to refuse to dis-
close matters “specifically required by Executive Order to be kept secret in the
interests of the national defense or foreign policy.” Title 5, section 552 (b) (1),
T.8. Code (1970). The general classification system set out in Executive Order
10501 as amended by Ixecutive Order 11652 has been used to meet this require-
ment for a specific finding that an item ought to be kept secret. The Congres-
sional reticence evidenced in this broad exemption for national defense and for-
eign policy is in the tradition of mutual accommodation which, in the past, has
made it possible for the executive and legislative branches to share the foreign
relations power of the United States as the Constitution requires.
It does not follow, however, that there is a constitutional basis for this Con-
gressional reticence. Accommodation, rather, has been evidence of mutual good
sense and a desire to make coordinate but separate powers work. To compel dis-
closure of the name of an informer still employed in intelligence work, or the
negotiating instructions of a diplomat still engaged in negotiating, or the exact
current strategic deployment of nuclear weapons, is as alien to Congress’ as to
the Executive’'s sense of national security. But Congress has never conceded
that it is a sieve incapable of keeping a secret. A -committee of the ITouse -of
Representatives during the controversy with President Tyler over the alleged
frauds of Indian Agents, in 1843, specifically declared- that Members of Con-
gress are “as competent to guard the interests of the State, and have as high
motives for -doing so as.the Executive can have.! 8 Hind’s Precedents of the
House of Representatives, p. 185. Given the secrets-revealing penchant of some
in the Executive, of late, this may not be very high self-esteem. But, if Congress
has never accepted that it is a collective security risk, it has also acted with
pragmatic caution. Very few disputes have arisen, or are likely to arise, over
executive secrecy In really straightforward defense security matters. Regarding
this hard-core information, Congress has, by its voluntary reticence, in effect,
said to the executive branch “we will allow you to act as the judge of what
may have to remain an executive secret in the field of foreign affairs so long as
we are convinced that ‘you are keeping from us only those matters the with-
holding of which any reasonable Member would recognize to be absolutely es-
gsential to the national interest.” -
In 1930, for example, the Senate, as part of its advise and consent function,
called on the Executive to show it all papers relating to the negotiation of the
London Treaty for the Limitation' and Reduection of Naval Armaments, The
President resisted having to produce all, on the ground -that some documents
.contained very frank. comments on foreign officials. Although a majority of
- Senators in the debate confirmed the constitutional right of the Senate to require
production of all documents, the body nevertheless voted in favor of an amend-
ment that made the demand for produetion subject to the usual “if not.incom-
patible with the public interest” proviso. 73 Congressional Record 86 (1930) ;
Mary Louise Ramsey, Library of Congress, Congressional Research Service,

* American Law Division, “Executive Privilege,” Memorandum of June 7, 1971,
43 at 43-45.

Unfortunately, the United States appears now to have entered a period when
the mutual confidence underlying this voluntary abstention has been eroded. The
responses recently elicited by Senator Ervin’s questioning of the Department
of Defense concerning Army surveillance of U.S. civilians and data bank pro-
grams, the refusal of information to the General Accounting Office of Congress
by the Departments of Defense and State, the refusal of environmental data
concerning the Cannikin tests for Congresswoman Mink, taken together with
Congressional reaction to these refusals, suggest that the erosion has gone
rather far. United States, Senate Subcommittee on Separation of Powers of the
Committee on the Judiciary, Hearings, “Executive Privilege: The Withholding
of Information by the Executive,” 92nd Congress, First Session, 1971, pp. 5-6;

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/14 1€A-RDP75B00380R000600070001-2

gee also, “Summary Listing of Significant Access to Records Problems jn Reczent
Years,” pp. 310-314. o

There is no longer a disposition on the part of Congress or the public to permit
the Executive complete discretion nos to disclose information simply by stating
that it is in the field of foreign policy or naiional defense and requires protection,

The results of the Mink case have 1made early action by Cengress particularly
important. Under Mink, the courts are not even free to determine whether a
clasvified document a(tually does pertain to national defense or foreign policy
once they receive an affidavit from the executive branch, According to the
court “The test was to be simply whether the President has determine¢ by
Execytive Order that particular documents are to be kept secret.” Mink at 833.
The majority of the Supreme Court held ‘‘wholly untenable any claim that the
Act intended to subject the soundings of executive security classifications to
judicial review at the insistence of any objecting citizen.” Mink at 334, The result
is not only to confirm the exclusion of national defense or foreign.policy from
the Act’s requirements for discloswre, but to make this category (-apdlﬂnl of
infinite expansion at the sole discret’on of the executive. Since American isola-
tionism gave way to American worl¢ leadership, there are very few important
decisions to te made in Washington which do not have at least ~ome “national
defense or fareign poliey” implications.

The salutaty effect of both H.R. 4930 and H.R. 5425 is to restore to the courts
power te make an impartial dete rmination of where “national defense or foreign
policy” ends and consumers’ rights, environmental protection, and trade and
commerce begin, It 18 not in the trantlon of American courts to abdicate their
constitutionally-assigned role, m«‘rely because the issue is ore involving foreign
policy judgments by the governmen:. Tor British courts, in contrast, British
recognition of a foreign government i3 conclusive as to whether that governraent
-does or does not exist even for purposes of suing, being sued, or of giving e}’t‘ect
to its acts and laws in British courts. Luther v, Segor (1921), 1 K.B. 456. Such
diffidence has never been the etiquette of the U.S. courts, which have assumed
the duty, however awkward, of making their own determinations of Zfact.
Upright v. Mercury Business Machine Co., 213 N.Y.8. 2d 417 (1916). The two
hills before this committee merely restore the Courts to that tradition of equality
with the other branches.

This, then, is the answer, and, in my opinion, the right answer to the first (ues-
tion : who, in the event of a dispute, shal] decide. The answer is that the decision
should be made, and truly and indépendently made, by that organ of governiaent
desigtinted by the Constitution to be the umpire of the system.

Thigs does not mean that dny opportunity should be missed for resolving
conflicts before recourse to htigatlon To this end, Congressman Horton’s bill

(H.R., 4060) carried forward jn soraewhat revised form a proposal found in
(‘ullzre%mdn Moorhead’s bill.of May 24, 1972 (H.R. 15172). In place of the
earlier bill's provision for a Clqsuﬁmtlon Review Commission, the Horton bill
proposed a Freedom of Information Tommission. Although the new title sounds
somewhat more partisan in ‘rhe cadse of Congress, the composition of the new
commission is actunllv, numerically, better balanced to accommodate executive
repregentation. There is eomethirg to be said for and against the commission idea.
I beliéve tha: the experience with livigation to date militates in favor of inter-
posing some form of speedy administy ‘ative remedy along these lines. Such a com-
mission could be helpful not only to a member of Congress, press or citizen trying
to get information but also to courts which may need expert disinterested advice
in deciding how to apply the new discretion in the field of “national defense or
foreign policy.” On the other hand, *he press is afraid—and with considerable
justification, that if such an adminmtratlve ‘clearance proneqs is institufed, it will
be accompanied by criminal sanctions for obtamlng cla%iﬂvd mformatml by
other means, outside the new channels. For the press, even 1 ten- Or thirty-dayv
delay while the Commission pmcedure% are exhausted could have a serious in-
hibiting effect. Incidentally, Britain and New Zealand have iustituted Parliamen-
tary Commissioners for Administra tion with powers different but comparable to
those mntemnlatod by this legislation. Cf. Parliamentary Commission Act, 1967,

156 & 16 Bliz. &, ¢. 13,

There is annther matter as to which 1 feel some ambigiity. In the earclier
Moorhend draft the right to know was not identical for everyone, There is
womething to be said for treating differently requests for information from
Members of Congress, particularly from members of key committees, and, on
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the other hand, requests from ordinary citizens. The ordinary citizen can effect
the foreign policy decision-making process primarily every four years at Presi-
dential elections. Congress, through its investigatory appropriations and powers
can effect the process much more immediately. Therefore, its needs are distin-
guished from those of the citizen.

This brings me to the third problem. The time may have come not only for
reform of the procedure by which to review executive denials of information
to Congress and the public, but also for a change in the applicable standards
and ground rules. It is, of course, helpful to have the courts, rather than the
executive classifiers, to determine whether the Cannikin Papers, requested by
Congresswoman Mink, were or were not properly designated to be within the
‘pational defense or foreign policy” category. But let us not assume that courts
will not be heavily influenced by the government’s disposition in making so
vague and sweeping a determination. Should Congress not reconsider the cate-
gory itself? Similarly, other, older provisions of the Administrative Procedure
Act, 5 U.8.C. 551 et seq. (1970), contain procedural safeguards against arbitrary
executive rule-making. But these safeguards do not apply “to the extent that
there is involved a military or foreign affairs function of the United States.”
Ibid., 8. 553(a) (1), 8. 544(a) (4). This, too, seems much too broad a blanket
exemption from normal processes of disclosure and participation. A very great
deal of activity within these broad ambits does not warrant secrecy either in the
decision-making process or in respect of information-flow.

A bill drafted by Senator Muskie in 1961 (8. 2065) would have permitted se-
crecy only for “information the declassification of which would clearly and di-
rectly threaten the national defense of the United States.” This could conceiv-
ably be augmented with an exemption for (1) current negotiating instructions
of U.S. representatives and (2) a specific authorization to delete the names and
other identification of persons from documents if such disclosure would tend to
interfere with the discharge of their functions or with relations between the
United States and a foreign government.

But whoever makes the review, Commission, Court or both, it should be a
balanced review responsive to the balance of objectives in a democracy. The
reviewers should be enjoined to determine not only (1) whether a disclosure
would harm the national defense but also (2) whether non-disclosure would
geriously hinder the democratic or legislative process. Such balancing of equities
is not at all alien to the third-party process, even though the standards will at
first be vague until narrowed down by precedent.

In conclusion, let me return to a note of caution. The entire process in which
this distinguished subcommittee is engaged would probably not be worth the
effort if, in return for better procedures to compel disclosure, it were to become
criminal to make or receive any disclosures outside the new procedures. Bill 8.
1400, under consideration in the Senate, would have precisely this effect. If the
price, directly or indirectly, for the enactment of ILR. 5425 or ILR. 4960 were
to be the passage into law of Sections 1122-1126 of §. 1400, I think that price
would not be right. I am sure that in any report you make to the House of Rep-
resentatives you will not allow to pass without comment the false syllogisms by
which are linked the reforms espoused in the two bills before this committee and
the measures to suppress all unauthorized communieation contained in 8. 1400
and similar proposals. v

Mr. MooruEAD. Because of the time, I am going to try to enforce the
5-minute rule, even on the chair. :

Mr. McCloskey ?

Mr. McCroskry. Professor Franck, I want to thank you for the
statement. In the 5 years that I have been in Congress, this is the
finest testimony by way of help to a congressional committee that I
have ever secn. I feel better about the Justice Department now, know-
ing that Mr. Dixon who preceded you as a witness is an ex-law profes-
sor, and that Mr. Sneed, who was at Duke, is now in the Justice De-
partment. Perhaps we can restore some of the independent scholar-
ship to the Justice Department.

1 would like to ask you one question.

96-576—78——18
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The nature of the arguments presented by the representatives of the
Justice Department have been along the lines that the separation. of
powers and the doctrine of execurive privilege are founded on a consti-
tutional right. I have wondered, and I have not yct heard competent
legal scholarship to the contrary, on this principle which was estab-
lished, 1 think, 1n 1804, in the case of Litile v. Barreue that in a field
involving the f’resident’s inherent powers of foreign policy, the Piasi-
dent acted before the Congress legislated.

Ms. Apzra. Would the gentleman yield for 1 minute?

Mr. McCrosgey. Yes.

Ms. Aszus. I want to echo ths comments, if I msay, made by my
colleague, Representative McCloskey, about your statement. It is a
breath of fresh air to read it. Eut, unfortunately, I have to be ex-
cused, and I hope I will be able to talk to you about it; if not at the
hearing, perhaps I can ask some questions on the record, and I hope
you will answer them for me.

Thank you very much.

Mr. Francg. Thank you.

Mr. McCroskry. I will ask this one question and then leave, but
I did want to get, if the Profescor would, some response in writing
later on to this question.

Mr. MoorieAp. T am sure you would be willing to answer questions
in writing, because we are undar the gun.

Mr. Franck. Of course.

Mr. McCroskey. This point of Litile v. Barrene involved the Fix-
ecutive ordering seizure of a ship going out of a French port. Congress
enacted a law saying: “You can seize a ship going into a French port
for contraband.” But it had not gone beyond that. and when the
court ruled, requiring the Government to return the ship to its owner,
it said that when Congress has acted in a field where the President
probably has inherent constitutional authority, then Congress’ regula-
tion limits the exercise of that authority. Now, I think we are in the
same positior. on executive privilege, as the Mink case pointed out, that
should Congress choose to ensct a rule the Executive would be bound
to adhere to that, as in any othe- law, and my question is: How far
can we go in enacting a law that will require that the Exccutive pro-
duce ignformation for us? Now, how far should we gc? How far can
we go?

T am incl'ned to think that these documents provided for the
Iixecutive by foreign governments that Mr. Dixon talked about, .
concerning oagoing intelligence, and as you have poirted out in your
testimony, Congress really did not want to know the names of these
conducting intelligence gathering. If we had a competent legal group
to respond to the Justice Department as to how far we could 20 con-
stitutionally, and how far we shorld go, we would then have informa-
tion that is not presently before this subcommittee. This is the question
I would like for you to address yourself to.

Taking the Little v. Barrene and the Youngstown Sheet and Tube
cases and, finally, the Mink case, we should have legal argument as to
how far we can or should go in defining a new doctrine called execu-
tive privilege, a constitutionally created doctrine whereby the Ex-
ecutive can withhold something from us. This was the question T
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wanted to ask the Professor, if, perhaps, after reflection, since we are

not accorded the time in these current days in the Congress, you might

give us your opinion.

Mr. Moortrap. Do you have anything else ¢

Mr. McCrosry. That was all.

Are you able to do that within a reasonable time ?

Mr. Franck. I would be glad to do that, Should I do that now, or
would you rather that I do that in writing ¢

I would be happy to.

Mr. Moorttrap. I you want to make some comments now, go ahead,
and we can go until the bells ring again the next time.

Mr. Franck. All right.

. I tend to think the way to resolve this problem is probably prag-
matically, that is, speaking bluntly, if one cannot make progress m
the field of Government openness today when the initiative is pretty
clearly—the public initiative and congressional initiative is with the
flow of events—when can one make progress? I tend to find it difficult
to answer your question in terms of what this Supreme Court would
say, but I would fecl that now is the time to try.

I can make out, I think, a much stronger brief on the constitution-
ality of legislation, which having been accepted by the executive branch
or passed by a sufliciently large majority to override a veto by the ex-
ecutive branch would establish a reasoned basis for making mforma-
tion gathered by persons employed by the executive branch available
to the Congress as an alternative to Congress setting up a duplicate
of that information gathering itself. T think there is nothing in the
Constitution that prohibits that.

Mr. McCroskey. If you will yield. As your testimony points out,
it is quite clear we are being forced into this by a sort of an unprece-
dented exercise of Executive restraint on the flow of information to us.
We have formed a whole office of technology assessment last year and
have 10 scientists to advise Congress. And probably we would have
not done that had the Executive been willing to give us the Govern-
ment report on the SST 8 years ago rather than withhold it from us.
But, faced with the Executive reluctance to give us information, we
are now being pushed into arcas where we may go teo far in this

. achievement of balance. I just cannot resist commenting that I think

that is the sceret of what we are trying to achieve now and now is the

time to do it. This is why, in the legal brief, T would like for you to in-
clude also MeGrain v. Dougherty and Barry v. Madison. I think that
pretty well parallels Zéttle v, Barrene. '

But, thank you, Professor. I just cannot tell you how much T value
your testimony. This quote from John Stuart Mill, T am going to use
In some of my advocacy before this body.

Mr. Moornrap. Thank you very much, Professor.

Mr. Franck. Thank you.

Mr. Moormreap. I am sorry that we could not spend even more time.

At this time the subcommittee will adjourn until 2 o’clock, at which
time we will hear from Mr. J. F'red Buzhardt, General Counsel of the
Department, of Defense. .

[ Whereupon, at 12:30 p.m., the subcommittee recessed, to reconvene
at 2 p.m., the same day.]

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/110:2CIA-RDP7SBOO380R000600070001-2

AFTERNCOON SESSION

Mer. Moornreap. The Subcommittee on Foreign Operations and Gov-
ernment Information will come to order.

When Government witnesses were asked some 8 years ago to testify
before this subcommittee on a proposed Freedom of Information Act,
they argued without exception that the Government would grind to
a halt if the bill were passed. They argued that efficiency in Govern-
ment was more important than public participation ir Government.
Incidentally, that was included in Professor Franck’s testimony this
morning.

Witnesses for every agency contended that they were already doing
an excellent jcb to keep the public informed of everything the public
needed to knovw. .

In spite of the unanimous opposition from the executive agencies,
the Congress passed the freedom of information law, and the agencics
reluctantly administered that law.

Last year this subcommittee held hearings to find out how well they
were administering the law. As a result of this public exposure of their
information practices, most agencies agreed to make some improve-
ments in their administrative handling of freedom c¢f information
matters.

We want to make sure that all agencies honor both the spirit and the
letter of the law. To do so requires amendments to clarify some of the
provisions which many agencies have been reluctant to follow.

So far, ageney comments on the proposed amendments are reminis-
cent of their atfitude toward the original law 8 years ago. They want
no changes, no improvements.

We have been assured by President Nixon that his administration
will support all efforts to improve the administration of the terms,
policies, and cbjectives of the freedom of information law. T hope the
testimony from Defense Department witnesses whom we will hear this
afternocn will be in the spirit of cooperation and not the blanket op-
position to change which has characterized executive agency com-
ments so far.

We will hear from the Defense Department’s General Counsel,
J. Fred Buzhardt, and from the head of the Department’s publicity .
operations. Assistant Secretary of Defense Jerry Friedheim.

Mr. Buzhardt, we are delighted to have you with us.

Mr. Brzmarnr. Mr. Chairman, members of the subcommittee, before
I give my prepared statement let me say that there is no reluctance on
the behalf of the Department of Defense to provide information to
the public. We consider it our responsibility, and we are anxious to
work with the Congress in any way possible to improve both the law
and the adm'nistration of the law. To the extent that our methods
seem different, it is not that we disagree with the purposes, but I
think at times there might be disagreement with the methods to
achieve the purposes. '

Now, T will address the legislation itself.
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STATEMENT OF J. FRED BUZHARDT, GENERAT COUNSEL, DEPART-
MENT OF DEFENSE; ACCOMPANIED BY JERRY W. FRIEDHEIM,
ASSISTANT SECRETARY OF DEFENSE

Mv. Buzmaror. I appreciate the opportunity to appear before you
today to present the views of the Department of Defense on ILR. 5425
and H.R. 4960, both introduced to amend section 552 of title 5, United
States Code: the so-called Freedom of Information Act.

Although there are some similarities between these two bills, I be-

« lieve it would be preferable to discuss them separately. I will, however,
confine these comments on the two bills to the issues they raise that are
of greatest concern to this Department. Additional technical points
regarding ILR. 5425 are included in the written report submitted to

. the Committee on Government Operations, House of Representatives,
on behalf of the Department of Defense,

With respect to H.R. 5425, the Department of Defense strongly op-
poses the significant substantive modifications of the second, fourth
and seventh exemptions, 5 U.S.C. 552(b) (2), (4) and (7), as well as
the unequivocal and inflexible time constraints for answering requests
and complaints that this bill would impose on the agencics. In addi-
tion, the proposed requirements for the maintenance and the reporting
to Congress of data on some Freedom of Information Act requests for
records would be highly hurdensome, not very useful, and, perhaps,
misleading.

Specifically, we oppose the proposed modifications of the second ex-
emption, 5 U.S.C. 552(b) (2), to limit its applicability to only those
“Internal practices” which come within the description of “internal
personnel practices.” There are many nonpersonnel, internal practices
that should continue to be protected from disclosure to any and all who
may request the records in which these procedures are set forth. The
Defense Contract Audit Manual is a prime cxample of the kind of
record which should not be available outside the Government. The
Defense Contract Audit Agency has determined that public release
of this manual must be avoided if the Agency is to fulfill its re-
sponsibility for auditing Government contractors’ records in an ef-
fective manner and thereby better insure protection of the taxpayer’s

- interests. Because this manual is related solely to the “internal prac-
tices” of this Audit Agency, it cannot fairly be characterized as relat-
ing solely to “internal personnel practices.” Yet, I cannot believe that
this subcommittee, the Committee on Government Qperations, or the

> Congress as a whole, would wish, by restricting the applicability of
the second exemption in the manner proposed in ILR. 5425, to hamper
the Audit Agency in the protection of the taxpayers’ interests through
forced public release of the manual. There are numerous other Depart-
ment of Defense records that come within the ambit of “internal prac-
tices,” but not personnel practices, that cannot be made available to the
public without serious disruption of the operations of the Department
of Defense. We agree with the position of the American Bar Associa-
tion that the preferable amendment of this section is the deletion of
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the word “personnel” so that all tecords concerning “internal prac-
P‘lces” can be w;ﬁhhe]d if their disclosure, in the words of II.R. 5425.
would unduly impede the functioning of such Agency.”

The proposed modification of the fourth exemption, 5 U.S.C. 552 (b)
(4), is objectionable because it would make even more difficult than
under the enrrent ambiguous language of the fourth exemption the
responsibility to carry out the clearly expressed congressional man-
date of insuring that the traditional evidentiary privileges, such as
doctor-patient, lawyer-client, and priest-penitent, are preserved, along
with a guarantee to every citizen of his right to communicate with his
Government in confidence. The revised language in ILR. 5425 would
limit the protection of “privileged or confidential” vecords to those
which are trade secrets, or which contain commercial or financial in-
formation. No language wonld remain nnder this exemption by which .
an agency could justify withholding noncommerecial or financial rec-
ords containing information submitted by private citizens, members
of the Armed Forces, and civilian employees to their (Fovernment, or
its officers, in confidence. The inability to protect suzh information
from public disclosure would have the offect of discouraging potential
sources from providing valuable information about accidents, about
improper agency activities, the conduct of superiors, or countless other
sensitive matters of proper oficial concern. Thus, the net cffect of the
proposed revision would be contrary to the public interest a nd actually
make more difficult the discovery or development of relevant informa-
tion about the operations of Government agencies.

The proposed revision of the seventh exemption, & U.S.C. 522 (b)
(7), is perhaps the most objectionable of all the substantive changes
contained in H.R. 5425. First, it is ohjectionable because of the am-
biguous effect of the apparent intent to limit the applicability of the
exemption fo investigatory records compiled for “any specific law 2n-
forcement purpose.” We frankly do not know what supposed abse
under the present language of the seventh exemption that. this limita-
tion is intended to remedy. Any investigation conducted for a law en-
forcement, purpose has a specific law and specific purpose in view.
Otherwise, there would be no investigation because there would be
no justification for conducting ir. Tf the intent is to limit the exemp-
tion to thosc investizations focused on specific individuals or organiza-
tions against whom some law enforcement action is contemplated, then
we believe that the result will be injury to innocent parties and a seri-
ous hampering of the investizative process. Those who possess relevant
information about suspected deviations from proper enforcement of -
laws will be reluctant or totally unwilling to disclose fully and com-
pletely that information to Crovernment investigators if they cannot
be assured of its confidentiality. This consideration is even more acute
if the inability to protect the information results from the failure of
the investigation to confirm any law enforcement violation or to settle
on any particular violator. The consequence of this change may, there-
fore, be that violations of law will go undetected, uncorrectec, or
unpunished.

The second serions deficiency in the proposed revision of the sev enth
exemption is that it will deny agencies the right fo protect investi-
gatory records compiled for the purpose of enforcing health, safety,
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and environmental protection laws, as well as investigatory records
containing the results of scientific tests, reports, or data. Very often
the success of an investigation concerning health, safety, or environ-
mental protection depends on the cooperation of the employees of the
organization being investigated. It is unrealistic to suppose that the
investigator will be able to obtain complete and candid information
from these employees if he cannot assure its confidentiality. The likely
diminution in information can only have the effect of poorer investiga-
tions and poorer law enforcement to the detriment of all who are de-
pendent on the health, safety, or environmental protection involved in
the investigation. o

Sinece the bill contains no definition of the term “geientifie,” it 1s 1m-
possible to determine the total adverse impact on this Department’s
ability to protect from public disclosure to “any person” every scientific
test, report, or datum developed in the course of a law enforcement
investigation. Blood tests, urine samples, even polygraph results, may
be unprotectable, though they support the innocence of a suspect
against whom no enforcement action is taken. The unfair effect on the
reputations of innocent persons or organizations, resulting from the
revelation of various aspects of the investigation is too apparent to
belabor. Conversely, the potential detrimental effect on an ongoing
investigation caused by the premature disclosure of “scientific tests, re-
ports, or data” alone should provide sufficient justification for those
interested in vigorous law enforcement to reject this proposed provi-
sion of HLR. 5425,

Although we agree that an agency should publicly announce the
basis for its public policy statements and rulemaking actions, we can-
not agree that investigative records concerning particular individuals
and organizations should always be available to the public simply be-
cause they stimulated a rulemaking action or a public policy statcment.
A particular law enforcement investigation may still require protec-
tion even though its results may have caused the agency to take correc-
tive action of general applicability. The resulting public policy state-
ment or rulemaking should stand on its own rationale, indepcendent of
any related investigatory record. To the extent that these are deficien-
cies in the rulemaking process, we recommend that they be corrected
by amending the section of the Administrative Procedure Act that
- specifically addresses this activity. Amendment of the seventh exemp-
tion of the Freedom of Information Act as a means of addressing this
rulemaking issue will only serve to interfere with the accomplishment
of other worthy objectives.

With respect to the administrative and procedural requirements that
would be imposed on the agencies by ILR. 5425, we believe that they
are for the most part unworkable and undesirable. By contrast, recom-
mendation No. 24 of the Administrative Conference of the United
States offers realistic proposals for improved agency implementation
of the Freedom of Information Act. These provisions have been almost
totally incorporated in a draft revision of Department of Defense Di-
rective 5400.7, which currently is being circulated among the various
components of the Department of Defense for comment or concurrence.
Tts promulgation will, of course, await a determination by Congress
as to whether the Freedom of Information Act is to be modified, and
if so, the exact nature of those modifications.
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More specifically, the Department of Defense strongly opposes the
requirements in H.R. 5425 that initial requests under the sct be
determined within 10 working days, appeals in 20, and that com-
plaints filed in the U.S. district court be answered within 20 calendar
days. In an agency the size of the Department of Defense, with mil-
lions of records all over the world, meeting such requirements would
simply be impossible.

Hence, these unrealistic time limitations would mean that we would
have inadequate opportunity to evaluate the difficult requests, or even
to find some records to determ.ine whether they can be released. This
will cause requestors to initiate unnecessary litigation, whick will
only serve to shift evaluative burdens from the agoncies to the already
overburdened courts. Moreover, this evaluation by the court is limited
to a determination of whether the record comes wichin an exemption. .
By contrast, the agencies also evaluate whether reliance on the exemp-
tion serves any legitimate and significant purpose. It is our experience
that more often than not the decision to release a record is made on
this basis, rather than because an exemption does not apply. If the
agencies have inadequate time to make these discretionary determina-
tions, thoss seeking release may be put to unnecessary trouble and liti-
gation expense.

Further, the courts would b obligated to make thejr jndgment in
freedom of information cases ‘without the benefit of a carefully con-
sidered and prepared Government answer because of the requirement
that it be filed within 20 days of receipt of the complaint by a U.S.
attorney. Vet these severe time limitations on the sgencies do not as-
sure the requestor a prompt hearing or judicial determination on the
availability of the record. This still remains with'n the court’s dis-
cretion, a discretion which they may exercise under the present lan-
guage of & U.S.C. 522(a) (8) {o insure that freedom of information
cases “take precedence over all other cases.”

We favor the flexibility that is inherent under the current lan nage
of Section 532 (a) (8), title 5, United States Code, by which the judge
may evaluate the particular facts of the case to detarmine whether it
merits expeditious consideraticn over other cases. Although we be-
lieve that freedom of information cases are important, we do not con-
eur in changes which, in effect, create an unrebuttal statutory presump-
tion that they generally merit priority over every other type of
adjudication.

The flexibility of the courts would also be unacceptably limited by
the requirement of HLR. 5425 that the judge examine in camera any .
agency record which a complainant has been denied. We believe, as the
(%S. Supreme Court stated in Environmental Protection Agency v.
Mink, 93 Supreme Court 827 (1973), that a court should have the dis-
cretion of satisfying itself by whatever means it deems appropriate
that the agency has sustained its burden of demonstrating that the
withheld record falls within a statutory exemption.

We are particularly disturbed by this requirement as it would be
applied to records which are classified for security reasons under Exec-
utive Order 11652. The judge is in a poor position to second-guess
the validity of a security classification, and an ex parte procedure
where the agency explains the justification for the classification is
not satisfactory to either the requestor or the agency. One U.S. district
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court judge has opined that such a procedure is contrary to the tradi-

tions of our judicial process insofar as it denies the requestor an oppor-

tunity to present his arguments on the validity of the classification.

It is objectionable to the agency which often must rely on additional

classified information to justify the classification of the requested doc-

ument,. It is preferable to permit the agencies to follow a procedure by

which they support the withholding of classified information with a

detailed affidavit explaining to the court the relationship between the

information withheld and the criteria by which it was classified under

Executive Order 11652, This affidavit procedure is well established as

a means of resisting discovery under the rules of c¢ivil procedure and

has been expressly recognized by the Supreme Court, Reynolds v.

. United States, 345 U.S. 1 (1953), as an appropriate method of assur-

ing the court that classified and other privileged information should

be disclosed.

Finally, we believe that section 4 of the bill, relating to the reporting
requirements, is unnecessary, as well as unwise in some of its terms.
A simple request from the Committees on Government Operations of
the House o(% Representatives and the U.S. Senate to each agency for
the compilation and submission of data on freedom-of-information re-
quests would undoubtedly be sufficient to insure compliance. If, how-
ever, such a request is made, and particularly if it is incorporated in
legislation, we urge that it be modified to delete the requirement for
maintaining statistics on the total number of requests for records made
under the Freedom of Information Act and for the number of days
taken by each agency to make initial determinations on any such
requests.

In addition to being burdensome and costly, this requirement is not
likely to be helpful to Congress or the agencies. Indeed, it may be
misleading because the Department of Defense, like other agencies
would be required to report all requests for records regardless of form
or regardless of reference to the Freedom of Information Act. Most
of these are routine, and the records are provided without any consid-
eration of the applicability of the Freedom of Information Act. Con-
scquently, the resulting statistics would prove little or nothing. Com-
pliance with the act is best judged only with reference to those cases
in which there has been an initial or final denial of the requested
record. Consequently, we recommend that any request or requirement
for reporting be limited to these troublesome cases.

- IL.R. 4960 is less objectionable to the Department of Defense in
many respects than HLR. 5425, Tt is more realistic and workable in its
substantial tracking of the time limitations for response to Freedom
of Information requests that are included in recommendation No. 24
of the Administrative Conference of the United States. We object only
to the requirement in H.R. 4960 that “the head of the agency person-
ally” must authorize 30-day extraordinary delays for responding to
both initial requests and appeals which have not been answered within
the normal extended time limits. Although such delays should not be
granted lightly, we believe that it is impractical to require the per-
sonal involvement of the Secretary of Defcnse or the Secretary of a
military department in such a technical and particular matter. More-
over, it would be anomalous to impose such a burdensome requirement
when final decisions on appeal for records are made by subordinate
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designees. Consequently, we recommend that the word “personally”
be deleted From proposed new paragraphs (6) (C) and (6)(E) of
5U.8.C. 552(a).

. Another problem under any statutory time limitation for respond-
ing to Freedom of Information Act requests is created when the
desired record has a security classification and is more than 10
years old. Such records are currently reviewed upor. request for de-
classification. under procedures established by the departmental regu-
lations that implement Executive Order 11652. We be. ieve these proce-
dures are sound, but, because of :he right to appeal adverse decistons,
they do not permit compliance within the proposed statutory deadlines
for substantive response to requests for their declassification and re-
lease under the Freedom of Informnation Act. Separate time limitations
are imposed, however, under the regulations establishing these declassi-
fication review procedures for documents over 10 years old. We, there-
fore, recommend that a parenthotical exception be inserted after the
word “records” in the first line of the proposed section (6)(A) to
read as follows: “other than those over 10 vears old and classified for
security reasons pursuant to Executive order or statute.”

The proposed revision of the seventh exemption for investigatory
records in T.R. 4960 does not raise the same kinds of serions problems
discussed in connection with its counterpart in HL.R. 5425. The amended
language would limit the withholding of investigatory records to those
which, if produced, would constitute “(A) a genuine risk to enforce-
ment proceedings, (B) a clearly unwarranted invacion of personal
privacy. or (C) a threat to lifz.” Although this is a goad description of
many of the underlying reasons for withholding most investieatory
records, it would be improved by the addition of section 552(b) (7)
(A) of the phrase “or to investigative procedures,” ancl by the addition
of a subsection (D) to protect those records which, if revealed would
constitute “a threat to the fairness of the proceedings.”

The protection of “investigative procedures” would avoid any rev-
elation of records which, in themsclves, disclose procedures that
are employed on a regular basis by the Agency and which, if revealed,
would lose their effectiveness. Such a protection would be consistent
with the second exemption which protects records revealing internal
practices, which if disclosed. would unduly impede the functioning
of an agency. The addition of aushority to withhold records which, if
revealed, would affect the fairnsss of the proceeding, is closely re-
lated to the protection of those which. if revealed. would constitute -
a genuine risk to enforcement proceedings. It would, however, con-
stitute an express recognition that some investigatorv records can
properly be withheld when the Agency concludes and is prepared to
demonstrate to the court that due process or equity so dictate.

The modification of the fifth exemption. 5 U.S.C. 552(b) (5). ac-
curately translates most of the carrent judicial interpretation of the
present language of that exemption. We suggest, however, the addi-
tion of the term “evaluations” to insure protection o7 those inter- or
intra-a~ency records which are not factual, but which reqnire candid
evaluation of facts for the benefit of those making policy decisions.
Such evaluations may not be accompanied by recommendations.
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opinions, and advice, yet require the same kind of candor that justified
the witholding of recommendations, opinions, and advice. )

In sharp contrast with the other changes in the exemptions proposed
by H.R. 4960, the modification of the fourth exemption, 5 U.S.C.
552(b) (4), would be seriously objectionable for many of the same
reasons discussed in connection with the proposed revision of that ex-
emption in LR, 5425, Additionally, it is inadequate as authority for
protecting many records containing trade secrets and commercial or
financial information received in confidence because it imposes a re-
quirement that this information be obtained under a statute specifi-
cally conferring an express grant of confidentiality. To the extent that
such records are protected under the terms of a statute that confers
R a specific grant of confidentiality, the third exemption, 5 U.S.C. 552
(b) (3) already applies. Consequently, this proposed revision has ren-
dered the fourth exemption a nullity, and would require the produc-
tion of many commercial or financial records which can only be ob-
tained through an assurance of confidentiality that will stimulate co-
operation and willingness on the part of the originator to be open and
candid in his submission of information.

The proposal in TLR. 4960 to establish a Freedom of Information
Commission is recognized as an effort to insure objective evaluation
and advice by an independent body on problems arising under the
TFreedom of Information Act. The flexibility of its authority to insure
full consideration of all aspects of freedom of information complaints
and problems is commendable, and one could hope that it would result
in fair and impartial findings and useful recommendations with re-
spect to improvement in the enforcement of the act. Nevertheless, we
believe that the creation of such a Commission is unnecessary and is
likely to impose additional work loads that would not resolve the
more important disagreements on proper interpretations of the law.

In spite of a determination by the Commission that a record has
been improperly withheld, the requestor would still be required to take
the Agency to court to force release of the records, and the Commis-
sion’s determination would be only prima facie evidence that the rec-
ord should be relcased. Since the burden is already on the Agency
to justify the withholding of records, the value of this prima facic de-
termination to the requestor may not seem sufficient to warrant the
trouble and delay in pursuing this route. ,

Moreover, this subcommittee and other committees of Congress
- have proved more than able to attract complaints from persons outside

the Government who do not believe that the agencies are properly
implementing the act. Such complaints have resulted in oversight
hearings and recommendations which have convinced the agencies,
including the Department of Defense, that review of their procedures
was in order, and to take corrective action where justified. We doubt
that the imposition of an intervening bureaucracy of the kind contem-
plated by this proposal to establish a Freedom of Information Com-
mission will significantly lessen reliance on Congress or on the courts
as a means of insuring faithful compliance with the statute.

The comments on parallel provisions on HL.R. 5425 regarding ex
parte in camera court evaluations of records and the compilation and
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submission to Congress of frecdom of information case data are all
equally applicable with respect no H.R. 4960.

In addition, we note that the proposal to modify section 552(a) (3)
of title 5. United States Code, which would require a court to grant
an injunction whenever it concludes that an agency has not demon-
strated that a record comes within one of the exemptions of the act, is
a dangerous limitation on judicial discretion. Functioning as a court
of equity. a U.S. district court should have the option of declining a
requested injunction when its issuance will deny equity, shock the con-
science, or be contrary to public policy or the public interest. Certainly
there has been no reluctance on the part of U.S. district courts to grant
Injuncticns against agencies which have improperly withheld records
under the Freedom of Information Act. We know of few cases in .
which an injunction has been denied when no exemption was found to
apply, but we believe that it would be a serious error to deprive the
courts of this safety valve which experience has demonstrated to be
necessary and appropriate to the proper functioning of a court of
equity.

I recopnize that much of what I have said here about these bills is
critical. This is not intended to imply that improvements in the lan-
guage of the statute, as well as in its implementation by the agercies,
are not in order; but I am constrained to say that several of the revi-
sions proposed in these bills, and particularly in TLR. 5425, are, in my
judgment, likely to prove counterproductive shonld they be enacted.
There has just been brought to ray attention an article in the Marvland
Law Review, volume XXII, No. 3, entitled : “The Freedom of Infor-
mation Act: Suggestions for Making Information Available to the
Public.” written by Mr. Charles 11 Ioch, Jr., an attorney in the Office
of the General Counsel, FFederal Trade Commission, which in my opin-
ion merits the attention of this sabcommittee.

Mr. Koch discasses many of the problems of great concern to the
Department of Defense, and which, T believe, should be of concern to
this subcommittee. Although T do not agree with all of Mr. Koch’s
observations. nor with all of his recommendations, I believe that he
has attempted to offer constructive solutions to mosr: of the more seri-
ous freedom of information problems. Similarly, the discussion of the
Frecdom of Information Act found in the 1970 supplement to Prof.
Kenneth Culp Davis’ Treatisc on Administrative Liaw contains many
worthwhile obzervations about diffienlt interpretation problems nnder
the language of the act which deserve the attention of this subcom-
mittee and the entire Congress.

The Denartment of Defense 13 willing to provide whatever informa-
tion or whatever other help it can to illustrate our concern with the
operation of the act as presently written and with the proposed revi-
sions. We believe that improvements should be made, and we stand
ready to contribute to the eflort which is necessary to their accomplish-
ment.

I am ready to answer any questions you may have on our response
to these bills.

Thank vou.

Mr. Mocrueap. Thank you very much, Mr. Buzhardt. We may very
well be taking you up on your kind offer. For example, I think that
a majority of Members of Coongress believe that the :ntent of Congress
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in the Mink decision was different than that which the Supreme Court
said our intention was. I believe the majority of us would like to
overrule that decision. If the Court had examined the documents, they
could have separated some of them out of the entire (ile, so that there
would not have been any particular problem there. )

We might be calling on you for technical assistance in drafting
language to overrule the Mink case decision. Maybe this legisiation
can be improved. There may be another alternative to in camera
examination by the Court. If I read the mood of Congress correctly,
we were disappointed—all, or almost all of us—in that Court decision.

. But sometimes when you want to overrule a Court decision, you

might go too far. So we have to be careful. We might be calling on

you for help.

Mr. Buzuarpr. Yes, sir.

There might be a problem in overruling, of going too fur on the
other side of the spectrum.

Mr. Moormrap, On the assumption that the intent of Congress is
not that set, how would it be best to reflect that in our legislation?
Much of what you had to say in your testimony was critical of the
proposed legislation. Some of 1t, I am sure, may be justified ; some of it
also brings to mind the negative testimony that was given by the De-
partment of Defense in 1965 when the present law was enacted.

In general, the Department of Defense was opposed to the whole
concept of limiting by the legislative imposition of specific categories
of privileged informaton to the discretion of Defense officials to pro-
vide appropriate protection for information or records that were in
their custody, and for which they were responsible. Let me quote
from that 1965 testimony :

This limitation is made more objectionable by the fact that such protection
might ultimately deépend on the concurrence of the Court. In the Defense officialy’
judgment the protection is permitted under the imprecise language of the bill.
Since jurisdiction is vested in any District Court, the possibility is evident of
inconsistent interpretations of the statute, to be settled ultimately by the Court
of Appeals and the U.S. Supreme Court.

In order to comply with requirements of H.R. 5012, if it were enacted, it
would be necessary in each component of the Department of Defense to build
a large staff whose duties would be to determine the availability of records
and information, and facilitate its collection from a variety of historic sites,
and to assist in defending each suit in U.S. District Courts anywhere in the
- United States.

Such an organization requirement would be exceedingly costly.

That is the end of the 1965 quote.

- Mr. Buzaaror. Mr, Chairman, if I might comment on the latter
part, of the number of people that we have had to devote to this type
of activity, it is substantial. As you know, a substantial number of
cases have been developed across the country.

- Let me say, I think, I do not believe that anyone can say the courts
are prejudiced in favor of the Department of Defense.

Mr. Moormrap. I'm disappointed that there aren’t more FOI cases,
not against the Defense Department particularly, but that there
haven’t been more cagses.

. One of the reasons for these hearings is that we think that the orig-
inal act was so cumbersome that it discouraged plaintiffs from bring-
ing suits. I'm not saying specifically against the Defense Department.
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I think that part of the atticude expressed in Defense and other agen-
cies in 196t——and this was honestly held, T believe, on the part of the
executive branch—that you can d¢ a better job for the people if you
don’t tell them all that they want to know. I'say that was an honestly
held opinion.

We in the Congress believe that even if you don’t do as good a job
for them, they are entitled tc know more about their (yovernment than
they are being told now—even if it is a little bit less effective as a result.
. Lam interested in your comments about Mr. Horton’s proposed Free-
dom of Information Commission. You talle about the overburdened
courts, and of course, once upon a time as a practicing lawyer, I agree *
with you, sir. But don’t You think that the Commission, developing
an FOI expertise, could actually relieve the burden on the courts?
Even if it couldn’t dispose of every case, finally, but if it could dispose _
o;f il siubstantial number that would relieve the courts? Wouldn’t it be ‘
of help®?

, Mr.IiS.UZHABDT. Frankly, Mr. Chairman, T doubt if it would be much
help, and I think it would slow down a number of cases.

Mr. Moonizrap. Of course, the plaintiff would still have the option
to go straight to the court for relief.

Mr. Buzitaror. That’s based on the experience of those reviews that
have reached a point where it wes apparent that the denial was con-
troversial enough to go to court. We are trying to lean over to give
the information, to give it to the public. I don’t recall a case offhand
where our judgment has not been upheld.

" So it indicates that we are trying to lean over to give the infor-
mation. That’s the kind of case they are going to deal with. I doubt
if it would produce a significant amount of informaticn to the public.
That’s a personal opinion and subjective, obviously.

Mr. Moormeap. I suggest to you that the Commission could also give
some flexibilivy. If you couldn’t arswer a request in 10 days, you could
file a statement with the Commission and that would give you some
flexibility.

I’d now like to ask Mr. Fricdheim this question. When freedom of
information cases have come ap—not just the routine ones that a-e
handled with a yes or a clear no--but ‘when there is & difficult ques-
tion, are you brought into it as a general practice?

Mr. Friepuers. Mr. Chairman, Mr. Buzhardt and I--which I think ¥
is evidenced Dby the fact we are here together befors you today-—
consult and discuss those cases that, 2o beyond the routine. We have,
mn the Department of Detense, div:ded up some of the responsibilities
of how we handle freedom of information cases. There has been a sug-
gestion, from time to time, that ve have some kind ¢t information
center that would pull it all together in one bureaucracy someplace.

It has been done in some agencies, and has perhaps worked in some
agencies. It's cur expericnee that ours is such. a large one, spread out
geographically, 314 million pecple, that our existing procedures have
worked well ir. that the requests are made to those that are cognizant
of where records are filed and held.

Many requests are handled at that point on a routine basis, many
that go on beyond that point are discussed in consultation betweer,
myself and Mr. Buzhardt and the acministrators that hold the records.
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In many cases our procedures of allowing the heads of our organiza-
tional entities to make final decisions on these things has, in my view,
resulted in cutting down the number of appeals that might have to
be brought to Mr. Buzhardt in his final legal capacity. Of course, he
and I do talk about those problems.

Mr. Moormrap. It has been our experience on this subcommittee that
when the legal profession—of which I am a member—is the only one
making the decision, the decision tends to be more negative than in
the agency where the public information officer is brought into the
case.

# Specifically, Mr. Friedheim, what about the Daily Oklahoman case,
that involved the Army? Were you involved in that case?

Mr. Fragprerm. That was a matter of some long standing, involving
a considerable exchange of correspondence. I am sure this subcommit-
tes recalls being involved in some of that exchange of correspondence.
The case is primarily in the Army. Of course, in my capacity, I have
an interest on behalf of the Secretary of Defense, in that his public
information principles have charged the whole Department and:

Mr. Moorteap. Did you say that you believe the Army’s handling of
that case did comply with the public information principles issued
by Secretary Richardson?

Mr. Frizpuzmv. I have not reached that point in my sentence, Mr.
Chairman. I was prepared to come to that point. T have an interest
in that case, although it is an exchange between the Army and an
individual newsman, because I am responsible for assuring the imple-
mentation of the public information principles of the Secretary of
Defense. These principles specifically include a charge to the Depart-
ment in the same words that you used in your opening remarks, to
adhere to the letter and spirit of the Freedom of Information Act.

T have followed the progress of that exchange, and a good deal of
the early exchange. If we brought the exchange of correspondence here
and put it on the witness table, it would be about 4 feet high. So I
didn’t bring that today.

But the fact of the matter is that in many cases the Army and my
office have been charged with working with the Daily Oklahoman and
specifically Mr. Taylor. In fact, we have worked at great length and
have had a considerable exchange of correspondence and telephone
calls with him. e has not been satisfied with all of our answers. None .
of the newsmen with whom I work are satisfied with all of my answers.
T would be surprised if they were.

The case is one which involved, in the early days, what has been
known as the Peer’s Report. There were a great many newsmen, not
just Mr. Taylor, who were interested in obtaining release of that
report. It was a matter that was pursued all the way through the
district court.

The district court upheld the position of the Army, that as long
as the appeal is running, which it still is, that material should not be
released. Mr. Taylor, even after that court decision, still chose to seek
those materials, which is his right.

‘We have chosen to adhere to the recommendations of the court. My
office and the Army respond to the Daily Oklahoman on all their in-
quiries. They have also engaged us in a lengthy correspondence of
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hundreds of letters asking for many materials, biographical sketches,
picturcs of general officers, and a lot of material that is probably
available in the nearest Federal Register library. ‘We have tried to
respond to those.

The Army found it advisable to discuss with them the setting of
priorities or the order in which their written requests to us would be
filled. That was agreed to by the Daily Oklahoman, and we are pro-
ceeding to meet those requests in a priority way.

We have worked in my view in a professional and a forthcoming
manner with Mr. Taylor. I think it should be noted that we attempt
to work in that way with every other reporter, every other news- .
paper in this country. Mr. Taylor is one of many, many thousands. If
we spent as much time with everybody else as we do on Mr. Taylor’s
request, we would not begin to satisfv our obligation to the publie.

‘We respond to all requests. In this case, we have had to do it in "
somewhat of a priority manner. But I think we do Lave a handle on
how to go about it, and to the best of my knowledge, the Daily Okla-
homan has agreed to what I regard as a professional relationship and
a recognition that both sides in s professional relationship must seek
to do what is possible, not to ask for the impossible.

Mr. Moorarap. Do I understend then that it is vour belief, Mr.
Fricdheim, that you have workec out an amicable situation as far as
this tall stack of correspondence is concerned?

Mr. Frizogeim, That certainly has been the desire of the Army.
That has been our counsel and sugestion to the Army Chief of
Information.

Also, other Departments are irvolved besides the Army. Mr. Tay-
lor regularly queries the Air Force and the Marine Corps. He calls
my office for a break in news stories. We respond to Lis requests. We
also have an obligation under our frecdom of information principles,
under the Freedom of Information Act, and under the Constitution
and the first amendment to respond to the request of all the news
media. And we try to do that. . ) )

We have to apply some professional standards from time to time,
and that we have tried to do in tais ease. This is not to say that Mr.
Tavlor or his publisher or his editor have been in total agreement
with us at all times throughout this exchange. We happen to have a
feeling in the Department, which we express with some regularity,
that both we and the press are part of the same constitutional system,
and that it is possible to pursue that check-and-balance system, en
adversary relationship, without being antagonists.

We would be surprised, and a little frightened, in fact, if it were -
not an adversary relationship. It s supposed to be. It Coesn’t surprise
1s that it is. We think that can be pursned in a nonantagonistic way,
and that has been our intent in this particular case as in all others.

Mr. Mooriteap. 1 hope that to the extent that the egislative and
executive branches have different opinions, and we are sitting here
and you there, we could have that same kind of feeling.

Mr. McCloszey ? L

Mr. McCrossey. Mr. Friedbeim, that adversary relationship wita
the press you have described, do you in the Departrient have the
same feeling that you are in an adversary relationship with the
Congress?
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Mr. Friepner. As T say, we view this constitutional system as a
whole.

Mr. McCroskry. Perhaps you can answer my question, yes or no,
please, and then comment on it.

Mr. Frieprerm. Yes, sir. There is a check-and-balance relationship
between the cxecutive and legislative branches of our Government,
and also with the press, which js also in the Constitution.

Mr. McCroswry. In connection with that response, Mr. Friedheim,
do you subscribe to the comment once made by Assistant Secretary
Sylvester, that in some cases the Government not only has the right

* to lie but the obligation to lic ?

Mr. Frimpuem. No, sir, I do not. You will find my exchange on
that in my confirmation hearings before the Scnate; that question was
asked me by Senator Thurmond. '

Mr. McCrosgry. Mr. Buzhardt, in your testimony I found no ref-
erence to section 8 of H.R. 5495, the section which would require the
executive branch to furnish information to Congress upon request.

Had you intended to omit any reference to section 3 of the bill,
or was that inadvertent ?

Mr. Buzmarot. As I said in addressing the bills as a whole, that I
would comment on those that gave us greatest concern. We do not be-
lieve that we have a major problem with providing information to the
Congress. We generally think we can.

Mr. McCroskry. Generally, do you have any objection to section 3
of the proposed bill HLR. 5425 ¢ .

Mr. Buzmarot. Let me look at it again, if you will.

Mr. McCroskgy. I can quote it to you, briefly. It merely states that
“any agency shall furnish any information or records to Congress
or any committec of Congress promptly upon written request to the
head of such agency, by the Speaker of the House of Representatives,
the President of the Senate, or the chairman of such committee as
that case may be,” and that included subcommittee under the defini-
tion of committee.

Mr. Buzmarnt. Let me say, as I noted earlier, we did submit com-
ments and the official report on the bill. This is what we say with re-
spect to section 3.

Mr. McCroskry. You were referring to comments I have not seen
- perhaps. What is that date of those comments ¢ Is this your letter? -

Mr. Buzrarpr. Yes, sir. It is a rather detailed comment on the bill.
It says: “The provisions”—

Mr, McCroskry. What page ?

You are quoting from your letter of May 77

Mr. Buzaaror. Yes, my letter to Representative Holifield.

11&1'. McCrosgey. Page 10

r. Buzrarpt. Yes, sir.

The provision of Section 3 of the bill that agencies shall furnish information
to the Congress and the Committees upon written request is consistent with the
current policy established by President Nixon in his memorandum of March 24,
1969 to the heads of executive departments and agencies; and by the statement
by the President dated March 12, 1973.

To the extent that proposed Section 3 is intended to modify the procedures set

forth by the President, and based on his Constitutional prerogatives and responsi-
bilities, it would of course be ineffective.

96-576—73——14

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/14 : £5lA-RDP75B00380R000600070001-2

Mr. McCroskry. Let me speak to that first point. [T have in front of
me the letter of the President dated April 7, 1969, to Chairman Moss
of this committee, and the merorandum for the heads of executive
departiments and agencies dated March 24 to which you refer.

'llq‘hat meraorandum indicated that all information requested would
be furnished unless the President himself made the detcrmination to
exert executive privilege. If a department head were in any doubt as
to whether executive privilege should be claimed, the question would
be referred to the White House, and after careful consultation there,
the President’s determination would be related to the appropriate
agency.

Now, I have three letters in front of me, Mr. Buzhardt. One comes
from you, aad two from either Mr. Doolin or the related individual in
the Defense Department. In these letters, I specifically requested in- .
formation from the Defense Department, and I received a response '
that the irformation would not be forthcoming, because it was either
not productive to furnish the information to me, or, as in the case of
your own lester to me, I think in this case, a lieutenant general, a head
of the DI\, in view of the senstivity of some of ths information, it
would be deleted from the information furnished upon my request.

Let me be more specific about thesc three examples. I would liks to
offer them at this point for the record, Mr. Chairman, if T may.

Mr. Mocruean. Without objection, they will be made » part of the

record.
[The matcrial referred to follows:]

CONGRESS OF THE UNITED STATES,
HoUsE oF REPRESENTATIVES,
Washington, D.C., May 19, 1971,
Mr. RADY JOIINSON,
Assistant to he Secrctary, Depariment of Defense, The Pentagon, Washing-
ton, D.C'.

Dear Mr. Jorxson: In your letter of May 13, responding to my letter of April
29 to your predecessor, Mr. Richsrd €. Capen, no mention is made of the photo-
graphs requested from the Air Force in my earlier letters to Mr. Capen and to
Major Genera! Giraudo.

Specifically, inasnuch as the Air Force has referred all priority inquiries to
your office for response, I would lilie to reiterate the following request for
photographs :

1. The mo:t recent photographs takan of the 196 villages on the attached list.

All of such viliages are located in the Plain of Jars area and testimony has been +
received from a number of refugees from that area that their homes were
damaged or destroyed by United States bombing in 1969. This information wag
previously requested of the Air Force in my letter of April £0, 1971, addressed
to Major General John C. Giraudo, a copy of which was enclosed in the letter
of April 29 to which you partially resronded in your letter of May 13.

2. The two pbotographs of Laotian villages handed to me for evamination en
April 15, by Major General Evans., Coramander 13th Air Force, Udorn, Thailand.
Fhese are the photographs which General Evans discussed with General Clay on
April 16 in Saigon and which Major General Hardin on the saine day advised me
that General Clay had decided to refuse release, suggesting that I should request
the pictures from the Air Force Liaison Office in Washington. I made such
request to Major General Giraude in my letter of April 19, a copy of which was
enclosed in the letter to your predecesscr, Mr. Capen.

3. A copy of the photograph of an F-105 bombing four huts with a direct hit
with white phosphorous, such photograph being the one formerly hanging in the
office of the Vice Comrander, 7th Air Force, and from which the present oil
painting hekind General Hardin’s desk was copied. This photograph was also
referred to in my letter of April 19 to General Giraudo, aforesaid.

&
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Trom a personal inspection of your photographic records in Udorn I am sat-
isfied that it is a simple matter for the Air Force to collect the photographs in
guestion from those records and forward them forthwith.

The Air Force had no difficulty whatsoever in furnishing us with 12 recent
pictures of Laotian villages, these being the following :

1. Ban Toumlan, photograph dated, November 14, 1970.
2. Ban Le, photograph dated, February 27, 1971.
3. Ban Khe Louong, photograph dated, February 21, 1971.
4. Ban Donbouag, photograph dated, November 14, 1970.
5. Ban Khammouan, photograph dated, February 15, 1971,
6. Ban Nambalk, photograph dated, April 1, 1971,
7. Ban Toumlan, photograph dated, November 14, 1970.
- 8. Ban Nanhang, photograph dated, April 1, 1971.
9. Pak Beng, photograph dated, April 1, 1971.
10. Mahaxai, photograph dated, February 15, 1971,
11. Saravan, photograph dated, November 14, 1970.
12. Attopeu, photograph dated, November 14, 1970.
v None of these villages were named in the list previously requested, however,
at least to the best of our knowledge.

Needless to say, this request is made with the understanding that no photo-
graphic missions should be flown nor lives placed in jeopardy for photographs
not already in your files. It was my understanding that you already have a com-
plete and comprehensive file of photographs for cach village located along lines
of communication (LOC's) in Laos.

If photographs of any of these villages are unavailable in your files I would
appreciate being immediately so advised.

Respectfully,
Paur. N. McCLOSKEY, Jr.

ASSISTANT SECRETARY OF DEFENSE,
INTERNATIONAL SECURITY AFFAIRS,
Washington, D.C., June 11, 1971.
Tion. PauL N. McCrLoskEY, Jr.,
House of Representaiives,
Washington, D.C.

DearR MR. McCLOSKEY : Mr. Johnson has asked me to reply to your letter of
May 19, 1971.

T have reflected on your various requests for photographs of villages in Laos.
Your understandably humane interest in the effect of the war on the civilian
population in Laos is shared by the many in the Defense Department who over
the years have wrestled with this problem, I hope our basic agreement on motives
is not obscured by the differences we may have over issues of management.

With regard to management, we have explained repeatedly that we have
established restrictions up to the limits of the safety of our pilots in order to
minimize the effects of the war on civilian populations. Ambassador Sullivan,

- along with knowledgeable and competent witnesses from State, AID, and De-
fense, has discussed the refugee situation thoroughly with cogrizant bodies in
the Congress. As you know, we are convinced that the overwhelming cause of
refugees in Laos is the offensive military activity of the North Vietnamese
Army. Finally, when civilians have been caught up unavoidably in the web of
warfare, we have given strong support through ATD to ameliorative programs.

It is neither feasible nor useful to go beyond these steps to furnish extended
photography of Laos. Much of Laos is inhabited by itinerant groups who estab-
lish their villages temporarily and then move on. The abandoned villages, in
various stages of decrepitude, dot the countryside. Those which have suffered
military damage may be indistinguishable from those ravaged by the weather;
those which have suffered identifiable military damage may have been struck by
the enemy rather than by US bombs; finally, even if it appears from current
photography that US bombs might have damaged a village, we come back to
our assertion that only valid military targets come under attack as an unavoid-
able consequence of enemy activity, an asgertion which you implicitly are chal-
lenging.

In sum, I cannot see that the cause of the civiilans in Laos will be advanced by
our further exchange of photographs. The public record is as complete regarding
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our efforts to minimize the effect of the war on Laotian civilians as we can make
it without disclosing information which the enemy would certainly use further
to endanger the lives of our pilots, Let me assure you thai we are resisting a
ruthless and aggressive enemy as humanely as the circumstances permit.
Sincerely,
DenNis J. DooLiw,
Deputy Assistant Secretary.

CoNGREsS oF THE UNITED STATES,
HOUSE OF REPRLSENTATIVES,
Washington, D.O., July 2%, 1971,
DirEcTOR OF 1.E3ISLATIVE LIAISON, -
Department of the Air I'orce,
The Pentegon, Washington, D.C,

Dear Sir: I read in the June 9, 1971, issue of the Air Force Times that the
service is nearing completion of a five year-long study, code named Carona Har-
vest, and evaluation of the effectiveness of the air role in Sou-heast Asia.

The article says that formal reports totaling about 10,000 pritied pages al-
ready have been completed, verified and sent to the Hyq, USA air staff for a study
and comment. The article further staies that one feature of the project is the
compilation of more than 300 “oral his:ories”’ of the AT role ir. SEA as recorded
on tape by prominent military and civilian officials involved ir. the war effort

I wonder if you would be kind enough to call my Administrative Assistant,
Paul LaFond, 223-5411, and advise wlen and where he and 1 can g0 over this
material,

Respectfally,
Pavur N. McCLOSKEY, Jr.

D:ZPARTMENT OF THE Ailr Forcn,
OFFICE OF THE SECRETARY,
Washington, D.C., September 3, 1971.
Hon. PAUL N. McCLOSKEY, Jr.,
House of Representatives.

Dear Mr. McCLoskEY : Reference your request to view Project CORONA HAR-
VEST study papers.

I regret that it would not be produstive to provide access to the CORONA
HARVEST papers. Although, as reported by the Air Force Times, a substantial
amount of reporting has been done by the operational elements of the Air Forc e,
the overall project is far from complete. Becz:use of the sheer volume of the cur-
rent working papers, which are primarily after-action reports, and hecause they
are still in the process of being collated :nd evaluated, there is little to be gleaned
in the way of definitive material at this time.

Thank you for your interest in CORONA HARVEST and the United States
Air Force.

Sincerely,
JoHN C. Grzaupn,
Major General, USAF,
Director, Legislative Liaison.

k-

HOUSE 0F REPRESENTATIVES,
FOREIGN OFPERATIONS AND GOVERNMEN"? INFORMATION  SUBCOM MITTER
OF THE COMMITTEE 0N GOVERNMENT O2ERAFIONS,
. Washington, D.C., April 5, 1973.
Vice Adm. Vixcunt pE PoIx,
Director, Defence Intelligence Agency,
The Pentagon, Washington, D.C.

DeaAr ApuIral DE Poix: Some time azo, I requested the opportunity to see a
copy of the Defense Intelligence Agency Manuel No. 58-11, commonly known as.
DICOM. The existence and nature of this manual had been test:fied tn by an ex-
Army enlisted raan, K. Barton Osborn, in iestimony before the (fovernment
Operations Committee’s Subcommittee on Foreign Operations and Giovernmert
Information. lis testimony commences on page 315 of the learings entitle®
“U.8, Assistance Programs in Vietnam,” held in J uly and August 1971.
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Today, Col. Charles W. Hammond, USAF, came to the offices of the Subcom-
mittee with a copy of the DICOM, formally requested by a March 27, 1973, letter
from Subcommittee Chairman William 8. Moorhead to Col. George Dalferes,
Office of the Secretary. He handed it to me without reference or comment as to
the fact that chapters 11~18 had been removed from the manual,

Upon inquiry, Colonel Hammond stated that he believed that the decision to
remove the last two sections of the manual had been made by the former Defense
Intelligence Agency Director, General Bennett, when the manual was first re-
quested and delivered for review to the Subcommittee office in Sepember 1971.
Colonel Hammongd further stated that he thought he was delivering to us today
for ingpection the same portions of the manual which had been delivered to the

" Subcommittee in September 1971,

I would like to be apprised of the precise reasons for the removal of these pages
from the documents requested by the Subcommittee Chairman.

We are faced with the drafting of legislation to define the precise extent of in-
formation which can properly be withheld by the Executive from the legislative
branch, and it would be extremely helpful if we can have a candid understand-
ing of the policies and procedures, as well as the reasoning behind such policies
and procedures, governing DoD’s response to requests of this kind.

I would like to add that Colonel Hammond’s forthright handling of this mat-
ter has met the highest standards, and I in no way mean to criticize any aspect
of DoD’s conduct thus far revealed.

A question arose during our review of the manual as to whether or not the
manual or documents brought over by Mr. Rady Johnson in September 1971
included reference to the termination of clandestine agents. It is the recollection
of Mr. Cornish of the Subcommittee staff that the copy of the manual reviewed
in September 1971 contained reference to the terminology ‘“termination with
extreme prejudice,” a term used by Mr. Osborn in his testimony before the
Subcommittee. :

It is therefore requested that you review your records and determine by the
control number the precise copy of the document inspected in September 1971
io ascertain whether or not such language was included anywhere in this
document,

Sincerely,
Paur N, McCrosxey, Jr,
Member of Congress.

GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE,
Washington, D.C., April 23, 1973.
Hon. Pauvrn N. McCLOSKEY,
U.S. House of Representatives,
Washington, D.C.

Drear Mr. McCrosxey : Your letter of April 5, 1973 to Vice Admiral dePoix,
Director, Defense Intelligence Agency, concerning the DIA Manual No. 58-11
{DICOM) has been referred to me for reply.

In accordance with your request, the Department reviewed its records to
determine whether the document shown to the Subcommittee Chairman on For-
eign Operations and Government Information on September 23, 1971, is the same
- document that was furnished you on April 5, 1978. Because of the passage of

time, it is no longer possible to trace the precise copy through the control num-
ber. However, we have no reason to believe that the document shown to Congress-
man Moorhead in 1971 was different from the document submitted to you. In
both instances, the Department of Defense representatives who offered these
documents for inspection had been informed that Parts III. and IV. (which cover
Chapters 11-18) had been removed from the Manual, Furthermore, the two
Subcommittee Staff members present when you reviewed the Manual were cog-
nizant of the fact that those sections had been deleted when it was shown to
Congressman Moorhead, as well as the reasons therefor.

Regarding the suggestion that the copy furnished in 1971 referred to “termi-
nation with extreme prejudice,” it is believed that this term is attributable
solely to K. Barton Osborn’s testimony. The term is not used in the Manual furn-
ished vou, and does not appear in Parts ITL. and IV. of the Manual,

As for the reasons why Parts III. and IV. were not forwarded to the Com-
mittee, it is my understanding that Mr. Rady Johnson, then the Assistant to
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the Secretary for Legislative Affairs, advised Congressman Moorhead at their
meeting on September 23, 1971 that these portions of the Manual had been
omitted because of their “extreme sensitivity,” and that Congressman Moorhead
accepted this response. In any event, we have no record that the Subcommittee
Chairman made any further request Tollowing these discussions.

As to the sensitivity of the document, I am informed thet Colonel Hammond
has already discussed this with you. Upon reviewing the matters with respect
to Congressinan Moorhead’s 1971 request, I find that tha decision fo delete
Parts II1. and 1V, was made followiag consultation between Mr. Richard Helms,
former Director of the Central Intelligence Agency, and Tientenant General
Benneti, then Director of the Defer.se Intelligence Agency, because of the sen-
8ivity of the material,

During my testimony before the House Subcommittee on Government Opera-
tions and Government Information in May 1972, I pointed out to the Committee
that when it was necessary to provide to the Congress extremely gensitive ma-
terial, it would be furnished solely {o the Congressional Commiitee having pri- .
mary jurisdiction over the matter, Your attention is invited to Part 8 of the
Hearings, “U.8. Government Information Policies and Practices—Problems of
Congress in Obtaining Information ‘rom the Executive Brench” before a Sub-
committee of the Committee on Government Operations, House of Representa-
tives.

Sincerely,
J. FRED BUZHARDT.

Mr. McCroskey. The first is a letter dated J uly 27 to the Director of
Legislative Liaison of the Air Ioree from me asking for access to a
study entitlad “Corona Harvest.” concerning the effect of the aerial
bombardment. of Southeast Asia, which was then published, I believe,
in the Air Force Times.

A response from General Giraudo dated September 3 stated, “T
regret that it would not be productive to provide access to the Corona,

| Harvest papers.”
| Executive privilege was not claimed in that case, was it, sir?
‘ Mr. Buzitarpr. No, sir,

Mr. McCroskey. On what bas 8, then, did General Giraudo refnse
to make avai'able to me materials on Corona arvest ?

Mr. Buzmarpr. Let me say, parsonally, I have not discussed this
with General Giraudo.

Mr. McCroskry. Was this ever brought to your attention before
this day ?

Mr. Buziaror. Not to my knowledge, but let me address that if you .
will, and when you look at the bill, you will sce it will bear out what

say.

Mr. McCresrey. Before you answer, let me try to make my question
precise, -

You have indicated that there is no problem in furnishing informa-
tion to the Congress, because the President has said that you w.ll
furnish information unless executive privilege is claimed. I cite this
example as a case where information was not furnished, and executive
privilege was not claimed. We are somewhat interesied in how we
might remedy this practice.

Mr. Buznarpr. Let me say, M. McCloskey, if 1 may address it.
When the President speaks of furnishing information to the Congress,
he is speaking of Congress as an entity, as a legal institution which
acts through its committees, but not through its individual Members.
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Your request was made as an individual Member for a classified
document. I suspect that the answer would have been different had
it come from a committee through its chairman.

Mr. McCuroskey. In that situation the Defense Department would
not hesitate to deny information to an individual Congressman, but
if a committee were to request it——

Mr. Buzuaror. Let me say that I hope that we would hesitate
in any case to deny information to an individual Congressman. We
might hesitate, we might in the final analysis do it, but we would

- certainly hesitate.

Mr. McCroskry. Mr. Buzhardt, is there an internal document in the.

Defense Department that describes your internal procedures for han-
; dling requests from individual Congressmen ?
' Mgr Bozaarpt. No, sir. There is not.

Mr. McCrosgey. There is no manual, no standard operating
procedure ?

Mr. Buzaarpr. No, sir. They are handled basically under the Free-
dom of Information Act, as implemented by DOD Directive 5400.7.
However, the response to all congressional inquiries is also given by
the procedural requirements of DOD Directive 5400.7.

Mr. McCrosgry, On a case-by-case basis?

Mr. Buzuaror. Yes, sir.

Mr. McCrosgry. Let me go to the second example. T have o letter
from myselt dated May 19, 1971, and responded to by the Assistant
Secretary of Defense, Mr. Dennis J. Doolin, on June 11, 1971, in
which this statement is made: “I have reflected on your varions re-
quests for photographs of villages in Laos. It is neither feasible nor
isefu}’ to go beyond these steps to furnish extended photography of

08,

I had requested specific photographs. Would your answer to the
first example raised be the same ; namely, that because this was an in-
dividual Congressman asking for photographs, it was treated differ-
ently than a committee’s request ?

Mr. Buzuarpr, Again, I don’t recall discussing the case with Mr.
Doolin. 1 suspect it would, and I suspect the photographs were ac-
tually shown to committees.

“ Mr. McCrosgey. The third example, Mr. Buzhardt, is a letter that
I addressed to the head of the Defense Intelligence Agency on April
b, 1973, and the response came from you personally in this case, dated
April 23, 1973.

Here we had requested the Defense Intelligence Manual No.
58-11, referred to as DICOM. Tn this case, you state in vour letter
that it was the decision of the Lieutenant General, then Director of
DIA, and Mr. Richard Helms, former Director of the CIA, that
because of the sensitivity of the third and fourth parts of that manual,
You would furnish—previously this was to the full committee—to Mr.
Moorhead, and subscquently to me, only the first two parts of that
manual.

 Here was a request by a chairman of a committee, and yet the deci-
sion was made to give the committee only roughly half of the manual
that was requested. What was the basis for that, sir ?
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Mr. Buzizarot. The basis is this. sir, as to the two portions which
were not provided to the committec —they involved sources and meth-
ods of intelligence collection, and the authority to make the determi-

_nation to disclose them to anyone—is vested by stat ife 1n the Director

of the Central Intelligence. It -s not ours to give. It's that simple. We

don’t have the authority to mak? that decision.

Mr. McCroskey. The men in charge of DIA, an Army lieutenant
general, participated in the decision according to your letter.

Mr. Buzuarpr. He secured the determination frem the Director of
Central Intelligence, because he is the contact point.

Mzr. McCrosxry. You see, this example would seem to indicate that

— the executive branch, without claiming executive privilege, is still

" =npt’adhering to the policy that Mr. Nixon laid down when he said .
that without the claim of executive privilege, the information will be '
furnished.

In vour letter, vou don’t refer to any claim of exccutive privilege on
the DICOM, do you?

Mr. Buziaror. No,

Mr, McCroskey. So no executive privilege was claimed, was it ?

Mr. Buzitaror. No, sir.

Mr. McCroskey. Is it fair to say that the procedure established by
the President was followed in that case?

Mr. Busraror. Yes, sir.

We did not have control over the information. We can only provide
to youl. from the Department of Defense, that information that we
control.

Mr, McCrossey. I understand that in this particular case, the joint
decision was perhaps in the hands of the CTA ; but at least the CTA
then. in this particular case, did not follow the directive l2id down by
the President.

Did thev¥

Mr. Buznarpr. T am not sure ¢n that case. We have a problem here,
and this is a very difficult problem. T.et me say, where you have in-
volved the statutory authority of the Director of Central Intelliger.ce,
I think, it would be better to discuss that in executive session at some
point, and far better with him than with me,

But we do have a peculiar statute involved in this. T think it’s an
anomaly, that the protection of this type of information is not vested
in the President of the United States. but in the Director of Central
Intelligence by statute.

Mr, McCrosrry. Mr, Buzhards, let me go back to an earlier point
here, if T am not overstepping my bounds. The DICOM is a Deferise
Department manual, it is not a CI A manual. Is That not correct ¢

Mr. Boziaror. 1T 38, but the information therein rclates o sources
and methods of intelligence colloction, and the Direstor of Central
Intelligence has a great deal of authority. In fact, he has the exclu-
sive authority over this type of information even thouwh it is handled
by the Deiense Department. e nevertheless has overridine authority,

Mr. MoCrosgey. I want to make very sure of yonr answer to ths.
Your testiniony is that this Army marual, the DICOM 53-11, which
15 used 1n the Army Intelligence School To train AT oflirers, 18 nat
within vour power to release to the Congress by law. .

&
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Is that your testimony ? )
Mr. Buznarpr. Yes, that is my testimony. )
Mr. McCrosxry. What is the statute upon which you base that

opinion, sir?
Mr. iiUZHARDT.M‘M Security Act of 1947 as amended.
I forget the exact provision. I wonld be glad to supply 1t. That gives
the Director of Central Intelligence the responsibility to protect in-
formation concerning the sources and methods of U.S. intelligence.

The Director of Central Tutelligence has two jobs: one, as the Di-
rector of CIA; and the other as Director of Central Intelligence. As
Director_of Central Intelligence he has responsibilities and authori-
ties across the board with reference to anybody in the Government
“That collects Information.

One of my assistants here just handed me section 102, Mr. Me-
Closkey.

Mr. McCroskry. Section 102 of the National Security Act?

Mr. Buzuaror. Yes, of 1947, as amended.

Mr. McCroskry. I want to ask you this question then, without being
unfair. Perhaps your assistants would want to help on this one.

Is there any other example to your knowledge in which information
within the control of the Department of Defense cannot be released
except by the acquiescence of some other agency of Government?

Mr. Buzmaror, Except in those cases where the President has
claimed executive privilege, or a case which we have reason to believe
that he might claim executive privilege if asked. In those cases, in
accordance with his memorandum, we have to refer to it.

Mr. McCroskry. I think I would concur in the executive privilege
question. But aside from executive privilege or information you might
not want to release until such time as you have consulted with the
President to determine if you were going to use executive privilege
and other than this intelligence manual and matters related to the pro-
tection of the intelligence collection, are there any other examples, to
your knowledge, in the law where defense information would be ex-

- cluded from release at a proper request from a congressional commit-
tee because of the exercise of control by an ageney other than the De-
partment of Defense ¢

Mr. Buzrarpr. No, not to my knowledge. There might be occasions
where we think it is a better part of judgment perhaps not to release
it when requested, and we may go back to the committee, and reason

with them or try to, or suggest an alternate means to provide the in-
. formation.

Occasionally, we think because of the sensitivity of information it’s
much better to discuss with the committee a particular document. The
committees have worked very well in that respect.

Mr. McCroskzey. Thank you.

I think T have exceeded my time, Mr. Chairman, but I would like to
establish one question if T may. These past examplos in which individ-
ual Congressmen have requested information and have received letters
such as the one from General Giraudo or Mr. Doolin—I will assume
that if those questions are properly submitted by any appropriate
congressional committee in the future, you see no problem at all with
the Defense Department requesting full information and response
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therelo unless executive privilege is claimed pursnant to the Presi-
dent’s mernorandum.

Is that correct?

Mr. Buzmraror. T would say [ would see no legal basis to withhold.
I can see & lot of problems sometimes, Mr. McClos:cey, but the prob-
lems haveto be ignored if the Congress wants it.

Mr. McCroskry. When these problems come up to your office as
General Counsel, you will see that either the memorandum of the Pres-
ident is fol.owed or the information is released ?

Mr. Buzaanoy. That is correct.

Mr. Moorarap. Ms. Abzug?

Ms. Apzuc. Thank you.

You indicate that you object to altering the larguage of section
(b) (7) to nccept only files compiled for specific law enforcement. I
think vou say on page 4, that any investigation conducted for law
enforeement purposes has a specific law and a specific purpose in view.

If that is the case, then the addition of the word “specific” should
give you no trouble.

Mr. Buzgaror. Our problem is, we really don’t know what the
purpose of the word “specific” is.

Ms. Apzve. But, I'll give you an example. If on the other hand the
fact is that an agency is out compiling data on “suspicious” persons
who were in no way at the time at all suspected of any particular
offenses, then I would trust that vou would agree with me that there is
a need {or the word *‘specific.”

Mr. Buznaror. If you gather information in an investigatory role,
I think there is a need for exclusion in order to protect the privacy of
the individuals investigated. Unless there is some law enforcement
purpose. the investigation shouldn’t have been conducted in the first
place, if it’s a law enforcement tvpe of investigation.

I think, however, that you would not, even when you are doing a
statistical study or a crime study, or should not reveal names of indi-
viduals or reports on the activities of specific individuals; that you
would not want to be in a position of being forced to release it. It
might be inaccurate, It might be defamatory, even though there were
no grounds for prosecution.

T really don’t think that type cf information should be released in
whatever type of investigation it is turred up in.

Ms. Apzre. Then you believe the only one that has the freedom of
information is the bureaucrat or the Government agency that decicles
to collect a certain amount of infcrmation; even if it’s nor. needed for .
any specific law enforcement purpose. And that the individual’s right
of privacy only gocs to a very interesting proposition—- that the Gov-
ernment is protecting the individual right of privacy, where under
our constitutional view it was that the right of privacy of the individ-
ual should not be invaded by Government. )

Mr. Buzmagrnt. I think we're addressing two different questions. If
vou want to talk about limiting the Government’s authority to investi-
‘zate, T think that is the question vou are really addressing, and that
is something that is best not addr:ssed under the Freedom of Infor-
mation Act. L

But if the Government has a lagitimate investigation, T am sure
vou know that prior to the evaluation of the information, you get
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all types of allegations. It's the inclination of people during investiga-
tion to often exaggerate, sometimes to settle old scores. There may be
no validity to the information whatsoever. That information should
not be released to the public, because quite frankly, you can’t catch
up with it, and it is not responsible to provide that type of informa-
tion in whatever type of investigation.

It your objection is to the scope of the investigative powers of the
Government, I suggest that would be better addressed In some legis-
lative forum other than the Freedom of Information Act, because
we’re dealing with another subject. That’s what I'm really saying.

Ms. Apzue. Is that what you're saying in testimony ¢

Mr. Buziraror. Yes; I think so.

Ms. Apzue. In other words, you feel that there should be no limita-
tion in investigations of any kind, because you don’t believe there
should be any right to information, which is specific except for a spe-
cific law enforcement purpose.

Mr. Buzaaror. Again, I think we are in a semantic problem here.
T do not think that the limitation should be limited to that informa-
tion derived from a specific law enforcement purpose. If you mean by
that, that to be “specific”’—and again, we are at a loss to understand
what it precisely means—if you mean that it has to be obtained in the
investigation of a particular person, if you have a prima facie case
to start with—or are concerned about a particular violation, which you
know before the investigation was committed, then I think we are miss-
ing the point.

‘We might have a situation where we have indications that an agency
of Government is not properly functioning—that there are things
going on, that there’s some indication that there’s some money missing
perhaps, or that it might be just improper auditing—and wo conduct
an investigation. It could be for a specific law enforcement purpose.
Tt could be for a general law enforcement purpose to make the law
work better in that particular agency.

T don’t think that the question of specific purpose is intended to
delineate between that case where we have a great deal of information,
at the start of an investigation very little information to start the case,
whether it be specific instead of general.

I don’t think that should be the dividing line on whether we should
provide the information derived from the investigation to the public;
because it can be equally misleading regardless of which investigation
you get it in, and that can be equally harmful to the individual in an
unfair way.

Ms. Apzue. What is your suggestion with respect to the issue of
classification? There has been a great deal of evidence before this
committee and other committees that many items have been classified
that veally are necessary for public information as well as for the
public as for the Congress.

Tn your testimony, you object to a court of judicial review as to
whether material should not be made available in eamera if it is classi-
fied. You opposo the provision here which secks to address this question.

Do you believe that Congress has any role whatsoever with respect to
the issue of classification ?

Mr. Buzniaror. Yes. Although Congress has not assumed a large role
with respect to classification, and that’s the point from which we start
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now. In the Atomic Energy Act, the Congress established by statute
the classification system. The r2mainder of the system i- largely one of
executive order.

As to the in camera proceedings, I think the in camera proceedings,
as a nurtber of judges have said, should be by no means mandatory.
Often the purposes of justice, with fairness to both sides, can be
better served by other means.

I don’t know if you are familiar with the affidavit approach that
has been vsed in many of these cases, where the Government sets forth
the type of information in the afidavit that is contained in the docu-
ment, the criteria that were nsed in adjudicating the classification of
the document, and the relationships between the criteria and the type
of (iinformation. It almost insures a very thorough review has been
made.

This is more workable for the courts in most zases. I anticipate
some cases where the courts look at the classified documents in camera,
and I suppose in some cases that is really the only way to get at the
problem. 1t’s disadvantageous in more instances than one.

But an ex parte in camera proceeding, even thougl: the judge reaches
a conclusion in favor of the (Government—that the enforcing party
will always, perhaps, have some doubt as to whether tie judge came
to the right conclusion. They will also have a doubt that if they could
have looked at it, too, they could have convinced the judge otherwise.

So you have a real problem in that respect with the in camera
procecdings.

On the other hand, if you go into the judgment of the validity of
the classification by the Judge, in most cases, you will have to go be-
yond the information in the document and provide additional classi-
fied information in order to give the judge a basis upon which to
make a judgment.

This again gets you into a area of the judge’s understanding of
classified information. You can almost get into a school session and
teaching. 1 think great flexibility should be allowed the courts to make
the determination of what is aecessary in a particular case for the
court to satisfy itself that the classification was, indeed, valid and
done pursuant to the criteria of the Executive order.

Ms. Avzoe. You think great flexibility should be given?

Mr. Brzaarot. To the court, ves,

Ms. Avzue. You only oppose the amendment then because it sug-
gests that there be a requirément of the courts in the hearing ot zom-
plaints to force the use agency records to examine the contents in
camera ?

Mr. Buznaror. Basically. I don’t think that should be mandatory.

Ms. Avzue. Do you believe that Congress is entitled to have any
decisionmaking with respect to whether or not a document is
classified ?

Mr. Buzaaror. I'm sorry. I didn’t understand.

Ms. Apzue. Do you think tha; Congress or a committee of Congress
has the right to make a determination as to whether or not a docu-
ment is classified properly ¢

Mr. Buznarpor. No, I do not belicve a committec of Congress has
the legal authority to make that judgment, Congressional acts are
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by the Congress ag a totality under the -Constitution, and if T read

the cases properly, I believe the cases hold that Congress cannot dele-

gate its lawmaling function to a committee or a group within the i
Congress. I believe Congress can—certainly has the authority to
enact criteria for the classification of documents, to say documents
will be protected, or will not be protected, because of their particular
character.

Certainly, Congress has that authority. But on a particular docu-
ment, and on a particular judgment, that is not a legislative function.
It’s an excecutive function.

Ms. Awszua. You testified before to a question asked by Congress-
man McCloskey, that certain information would be furnished, would
be made available to a committee, but not to a Member of Congress.

And I take it that behind that is some issue of whether or not
the material involved is classified or relates to some important issue
of national defense and so on. Is that right 2 Just answer that question.

Mr. Buzuaror. Generally correct, but might I explain ¢

Ms. Apzuc. Yes, you may. I am struggling with a very difficult ques-
tion in my mind, and that is that a Member of Congress, who is, as
you know, elected by a great number of people, seems to have very
much less right, according to your testimony, than a bureaucrat ap-
pointed by another bureaucrat and responsible really only to maybe
one person, to determine what the nature of this material is, that a
Congressman requires in connection with his legislative responsi-
bility, or even an oversight responsibility; that he as a member of a
committee might wish to propose.

I really find this a great conflict in my mind as to how this position
is sustainable.

Mzr. Buzmaror. I think it is by the very character of the two
branches; that one has a legislative function and one has an executive
function. Might I say, that 1f you look at it in a different way—in the
executive branch you will find people who have executive functions
with respect to a relatively narrow range of Government activties, of
which they have very great responsibilities and decisionmaking

authorities.
On the other hand, members of the legislative branch, acting col-
i lectively, have very few limitations at all in scope of authority,

except those in the Constitution. And that’s the way this system of gov-
ernment was devised, so that you in the legislative branch do not
have executive or judicial functions.

~ On the other hand, if you’re talking about it with regards to a
decision on the execution of the laws—if you are on the other hand
talking about information—then the Congress does have the right,
acting through the mechanism which the Congress creates, to the in-
formation on which it bases its legislative decision.

Ms. Apzue. The Congress has a right to have information on which
it can act, and nobody in the executive branch under our constitutional
framework and our concept of separation of powers, has a right to
say that this is an executive power; that the executive has a right to
decide that a certain bit of information cannot be made available to a
Member of Congress, that has to act on in order to be able to fulfill
his or her function as a legislator.
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T ar fascinated as to your concept of executive power, and I realize
the concept of executive power is a very exaggerated concept at the
moment, which seems—-

Mr. Buznaror. T don’t have a very exaggerated concept of it.

Ms. Apzve. You are suggesting that mformation-—a member, who
is a member of the executive branch of Government, can simply decide
that this is simply executive ground, where it’s not in anybody’s realm.
It’s in the realm essentially of the information, or vhe realm of tae peo-
ple or Members of Congress to know, or to inform themselves to be able
to act on it—on the people that they represent.

This information doesn’t belong to the executive branch of Govern-
ment, or a bureancrat who decides to make it unavailable to anybody
else. It’s very contrary to our whole concept of Government sinze you
mentioned the Constitution.

Mzr. Buzmaror. I think you either misunderstand me, or we're run-
ning on different tracks.

Ms. Arzue. We seem to be doing that, that is running on different
tracks.

Mr. Brzaaror. We have no lawmaking ability in the executive
branch. We must follow the laws made by the Congress and the Presi-
dent. We do so. We provide information to the Congress as requested
through the means established by the Congress, mainly its committees.

When dealing with anyone but the Congress as an institution, we
follow the laws, for instance, of the Freedom of Information Act with
respect to any of it.

Ms. Aszoe. We understand that. We realize that there has been some
difficulty in getting information both for the individual and for the
Congress. I't’s a question of whether there is really any legal authority.
That has to be changed.

For example, T assume that you believe that Members of Congress do
not have the right to see the Pentagon papers, that clearly cortain
material necessary and vital to a legislative role under the Constitu-
tion. But some other people, having nothing to do with it either in
executing the law or carrying out the law, were able to see it. How do
you expalin that?

Mr. Buzmsror. That’s correct, too, but let me say that no one except.
the President has this authority vo make such a determination. Nohody
in the Department of Defense had that authority under his direction to
make that determination. Tt was something that was peculiar, and had
to be a Presidential decision.

Incidentally, he had not made the decision at the time the Pentagon
papers were released. It was under consideration.

Ms. Apzua. What if we wanted to find out in connection with a jaw
that is passed concerning our irvolvement in the war in Cambodia,
whether there are any ground trcops there, and we request you to give
us some information as to whether there are ground troops at such and
such a place.

- And the answer comes back, this is information that is necessary for
the national defense.

Mr. Buziraror. The answer wouldn’t come back that it was necessary.

- Ms. Aszua. What would be the answer?

Mr. Buziraror. If you asked and it was classified, it might or might
not be provided to you because as an individual it would be a deter-
mination under the Freedom of In{nrmation Act.
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Ms. Apzue. I didn’t get that.

Mr. Buzmaror. If you requested as an individual, a Member of
Congress, it would be a decision under the Freedom of Information
Act. If it were requested by a committee, and I’'m quite up to date on
this, I testified all morning this morning, answering questions in the
Armed Services Committee on the resolution in Cambodia, and I
answered every question.

Ms. Apzue. Now, the specific statute that provides that seven mem-
bers can request information, the Government Operations Committee
is supposed to get that information.

Mr. Buzizarot. If such a statute were on the books I’d have to see
it beforehand. If it were on the books, it would be a new law.

Ms. Aszue. I am referring to a specific statute, and that statute is
section 2954, title 5. Let’s assume there is such a statute, and seven
members of the Government OQperations Committee asked for infor-
mation as to whether or not there were ground troops in Cambodia.

Mr, Bouzzaror. I'd be glad to answer the question. There are none.

Ms. Apzua. I will make a note of that.

Mr. McCroskry, Will you yield ?

Ms. Aszue. I’d be glad to yield for the moment.

Mr. McCroskry. You would consider a ground troop a man who
directs air strikes from the ground, would you not ?

Mr. Buznarot. He would not be a ground combat force, no.

Mr. MoCroskey. He would not be a member of a ground troop by
that definition ?

Mr. Buznarot. No.

Mr. McCroskxy. Thank you.

Ms. Aszue. Supposing that information, using this as an illustra-
tion, were classified, and the reason these seven members asked this

uestion is because there is a law in the Fouse or in the Senate or in
the Congress that says we should not be involved in any military
activity in Cambodia.

My question is you may regard this information as classified. I am
suggesting that it’s necessary for us to have that information in con-
nectlon with our legislative responsibility.

And where do you find your executive power greater than that of

s the right of Congress to know ¢ ,

My, Buzrarot. Let me say in answer to your question, it’s in two
parts; one is the provision of the information. I assume such a statute
does cxist, and if such a request were made by seven members, we
would provide the information. If it were classified, we would provide
it on a classified basis. Because of the fact that you wanted to know it
would not be determinative of the issue of whether or not that in-
formation was necessary to protect in the interest of national security.

Using this specific example—whether we have ground troops in
Cambodia—my own personal opinion would be that there are no
grounds for classifying that answer. But on another question, a factual
question, the answer might be that it might be necessary to protect
the information.

If you ask where some flyer got shot down yesterday and we were
conducting a search mission, it would be classified until we could get
to him. Tt would be provided on a classified basis; and the fact that
you wanted to know that information would not change the facts
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of whether or not it was necessary to protect what would be provided
on a classified basis.

So when we are dealing with ('ongress, as contrasted to when we are
dealing with the general public under the Freedom of Information
Act and the exemptions of classification—when we are dealing with
Congress it does not enter into it. The information would be provided,
if possible, on an unclassified basis. Tf that is not possible, it would
be provided on a classified basis. And it is frequent.

Ms. Aszue. Let e ask another question in connection with that.
That is, if the information requested is classified and you are pre-
pared to provide it as classified in that fashion, where do you inter-
change this question of availabiiity, of it not being available to vou
because of reasons of national dafense?

In your department, in your experience, do you know how that has
operated; hecause there have besn certain instances where inforraa-
tion has been requested. At first it has been said to be classified and
then unclassified. At times it has been suggested that that is not avail-
able because 1t is a matter of national defense.

Is there any measure at wkhich you determine that, when something
is classified cr something should not be made available because it would
be injurious to national defense; or is it the same thing ?

Mr. Buzitarnr. It should not e classified unless its release would
be potentially dangerous to the national defense, or harm the national
defense in the first place. Then, as to the determination of when or
where to release it, if we are dealing under the Freedom of Informa-
tion Act with a request from the public, then, if the information cannot
be declassified, under the authority of the law, we do not disclose it
under the Freedom of Information Act exemption.

If we are dealing with the Congress, the Freedom of Tnformation
Act does not apply. None of the exemptions there provide us authority
to withhold information from Congress. So the question then is pro-
viding it to the Congress, when it is classified, and providing it to them
on a classified basis,

In other words, advising them that it is so classified, and the
reasons therefor.

Ms. Apzoe. Thank you, Mr. Chairman.

Mr. Moornrap. Mr. Gude. .

Mr. Gupe. Thank you, Mr. Chairman.

T was wondering in how many instances has the Department of De-
fense gone to court in the last several years in regard to security

matters ? v ) . s
Mr. Bruzraror. T do not know offhand, but let me see if T can find if -

the assistant counsel has any idea. [Pause.]

Mr. Gude, we can only recall one case where it has gone to court
recently, where material was denied on the grounds of classification
from the Department of Defense. . o

Mr. Gupr. Was this covering & or 4 years or just within the last
year?

Mr. Buzraant. The last year or so.

Mr. Gupr. The caseload 1s not very heavy then.

Mr. Buzmazpt. Not on the grounds of classification.

Mr. Gupk. { was just wondering. In your testimony on page 16, you
said that you were concerned abous the establishment of a Freedom of
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Information Comnrission because you thought it was unnecessary and
likely to impose additional workloads that would not resolve the more
impertant disagreemetits on proper interpretations of ‘the law.

Mr. Buzmarpr. Perhaps T misunderstood your earlier question. I
thought you had asked how many cases had gone to coiirt where the
denial had been on the basis of classification.

There have been more cases in the Department of Defense than that
that have gone to court on appeal, but on other grounds.

Mr. Gupe. How many ?

‘What is the number there ?

‘Mr. Buzrarpr. I would have to supply it for the record. The De-
partment -of Defense at any given time is involved in about 5,000
pieces of litigation. To sort these out into different eategories, I cannot
do offhand. :

I would guess it is about half a dozen cases in the last yeat.

Mr, Gupr. A half a dozen cases in the last year?

Mr. BuzaARDT. Yes.

Mr. Guns. You honestly think ‘that the establishment of a commis-
sion could impose an additional workload -on the courts or en the
Department of Defense ¢ .

Mr, Bozuaror. I think it would impose no additional workload on
the courts. It would on the agencies generally. Each one of these cases
does take quite a bit of work. It is not a short time thing:

Mr. Guor. You mean that because the citizen now has to go to court,
whereas with this Commission it would probably be easier to obtain
information, that this could be a hurdle?

Mr. Buziarot. ‘A real problem with the Commission—I do not
have any great problem with it—I think the probabilities are that it
wotld create another bureaucracy level to go through, would create
an additional workload in dealing with it; and I doubt sincerely if it
would result in substantially fewer cases for the courts, or in greater
information released to the public. Co

Mr. Guor. With the chairman’s permission, I wish we could have
the information on the number of cases since 1968, on a yearly basis, in
order to determine how substantial the number of cases are.

Mr. Buzraror. I would be glad to provide that. As I'noted earlier
in my testimony, I use that to an extent to .gage how well we are
doing. And the fact that we do not have a greater number of cases, and
the fact that we have a very good win-loss récord—I do not recall one
that we have lost—tells me that we are doing a pretty fair job.

- [The following statement was submitted for the record:] '

Since July 4, 1967, there have been 31 cases involving the Department of
Defense, Of these, three have concerned records of the Office of the Secretary
of Defenge for Army records, 10 Navy records, and 14 Air Force records. We
do not have available yearly breakdowns for these cases, :

Mr. Gope. I would hope that would be the case, and that you need not
Took at ‘the establishment of a freedom of information commission as
some type of adversary that would be harassing you, but actually
would probably agsist in clarifying the lines as far as information that
should be made available, and information that should be retained.

I would just like to comment on the gentlewoman from New York’s
interrogation regarding the availability of information. You testified
last year regarding weather modification in Vietnam.

96-576-~73——15
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Both Senator Cranston and I asked for this info rmation repeatedly
and were denied it as individual Members of Congress. We had quite
a dialog about this. Thep, Senator Pell of Rhode Island, who is the
chairman of the Subcommittee on Oceans and International Environ-
ment, also asked for information about weather modification ; snd it
was denied to him.

And I think the rationale of the Department at that time was that
this information should only be given to the commirtee of primary re-
sponsibility. The question of weather modification is one of the most
sensitive tﬁings in the scientific field. In its concern with this area,
the scientists in this country, the meteorologists and environmental-
ists and scientists that are very knowledgeable in this area around the
world, are very concerned about the developments in this area. And
yet, this information was denied to Senator Pell; and he certainly was
entitled to it in my opinion as were Senator Cranston and myself. And
we continue to be entitled to it.

Thank you, Mr. Chairman.

Mr. Mooraeap, Thank you, Mr. Gude.

Mr. McCloskey, do you have further questions ?

Mr. MoCroskey. I Just have one or two, Mr. Chairman, if I may.
That term “Committee of primary responsibility” appears in your let-
ter of May, Mr. Buzhardt.

Mr. Buziaaror. Tt possibly doss.

Mr. McCroskry. You would consider this Subcommittee on Forsign
Operations and Government Information to be the committee of pri-
mary responsibility on learning how Mr. Friedheim’s operation runs,
would you not? Or would you place that under Armed Services?

Mr. Buziaror. I would consider Loth would have a very direcr, in-
terest—the Armed Services Committee, obviously, in the entire opera-
tion of the Department ; this committee, and the Appropriation Com-
mittee, also this committee with respect to Mr. Friedheim’s particalar
types of activities, as a part of the Department of Defense.

Mr. McCrosgey. I do not mesn to belabor this point, but I want to
clarify this point. Your previous answer to me wag explicit, that if a
committee of jurisdiction asks for information, you would furnish it.

You do not mean to imply that this would be only to the committee
of primary responsibility ?

Mr. Buzearor. No, sir.

Mr. McCrosgrey. The other thing that I wanted to ask Mr. Fried-
}ll*ginllz refers to an answer that was given to the gentlewoman from New

ork. .

We had some problem with the statement that the President made
back on March 7, 1970, Mr. F riedheim, where he said no ground troops
stationed in Laos were in combst operations, and then we had a Li-
brary of Congress report 8 months later that some Special Forces
teams had suflered casualties. You may recall that situation.

Do you censider Special Forces teams as ground combat forces?

Mr. Buzaaxor. I do not.

Mr. McCrosgey. Mr. Friedheim, would you comment on this?

Mr. Frosomemm. I do not recall the specific instance. There were at
the time that the President made that statement no U.8. ground combat
troops in Laos. There are still none.

Mr. McCroskey. There wers Special Forces teams that suffered
casualties at the time he made that statement, were there not?
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Mr. Fronpirene, ‘At the time that he made that statement, we do go §
back and point out that there had been some casualtics prior to that i
time, most of them under the previous administration.

Mr. McCroskry. Of ground combat troops, is that not correct ?

Mr. Frirprem. That is correct. As I recall, we did discuss that. Mr,
Ziegler discussed that at some length at a White ITouse briefing.

Mr. McCroskey. It was later conceded that the President’s state-
ment had been in error. o ‘ .

Mr. Fragpriemv, I do not recall that, Mr. McCloskey.. ’

Mr. McCroskey. I want to make sure I understand this answer. The
statement that there ware no ground combat troops in Cambodia in-
cludes the fact that there are no Special Forces teams in Cambodia.

Mr. Buzmaror. There are no special forces teams in Cambodia. If
you are interested in that specific question, I suggest you read the
House Armed Services transcript from this morning. There we detail
by grade and -duty every American military man in Cambodia, and
some of the diplomatic ones, too. . ‘

Mr. McCrosgry. Thank you. One further question.

Mr. Buzmaror. That was an open session, [ might say.

Mr. McCroskry. I appreciate your candid and forthright testimony
this afternoon. T want to relate to you a circumstance that occurred and
ask how this fits up in your testimony. :

Tn 1971 when we asked for the photographs of the villages in Laos,
they were ultimately furnished to.a committee of the Armed Services
meeting in exccutive session. I was asked to sit in on that committee
session, either late September or October 1971,

When the Air Force officers completed their briefings on the bomb-
ing practices that were then taking place in Laos, the question was
raised whether we might see the photographs of the villages that we
had requested, some 196 villages. The response of the Air Force officer
to the chairman and to members of the committee present was that the
photographs were so sensitive that he would hand the photographs in
a sealed enveloge to the chairman, and leave it up to the chairman as
to which members of his committee might thereafter be permitted
to see the photographs.

That does not seem to fit into any of the categories you have

. mentioned. S

Mr. Buzmarpr. If I understand the rules of most committees, the
chairman’s actions are governed by the votes of the committee. I
think the committee could have made a motion when it was delivered
officially to the chairman.

We are at somewhat of a disadvantage. At many times we do have
information upon which people’s lives depend. This does concern us.
Sometimes it may overconcern us. But it is hard to imagine—I am
sure that he was being very solicitous of the protection of individuals
in that case. :

Mr. McCrosgry. Here is my question, Mr. Buzhardt. Is there a third
category, in addition-to requests from committees for information,
where you would furnish it without hesitation; and requests from
individuals, where you might or might not furnish it, depending on a
case by case determination, is there a third category where at the re-
quest of a committee, you would furnish the information, but only to
the chairman of the committee?

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2
224

Mr. Buznarpot. No, sir. Now, we would deliver to the chairman, as
the representative of the committee. That is the normal practice. How
it is handled in the committec after that is not our determination.

Mr. McCroskey. The reason I asked the question is that here was a
case where there were perhaps 20 committee memkbers present; and the
colonel who had the photographs in his possession was obviously
prepared to deliver them to the chairman, but was not prepared to
make them available to the other 20 Members or the Congress that
were present, even though this was an executive session.

I take it from your answer that there isno directive or

Mr. Brzaarot. No. There is not. Let me imagine a case of that type.
It could happen, as a very practical matter, if we had something ex-
tremely sansitive. It is even conceivable to me that we would ask that
chairman to elicit from his committee—we would make the request
whether or not they would not be willing to establish among them-
selves special rules for the protection of the information in their
group, if it were that sensitive.

Mr. McCrosgey. Mr. Buzhardt, may I ask you, did your office par-
ticipate in the preparation of the bills now before the Judiciary Com-
mittee in the House and Senate, tightening up the criminal laws relat-
in% to the release of classified information ?

have particular reference to the sections which would make it a
crime to disclose classified information, and remcve any defense if
the matter was improperly classified.

Mur. Buzmarpr. We participated in drafts, as I recall. We did com-
ment in draft about 2 years agce when there was a draft revision of the
code. We commented on that. We commented on the Justice Depart-
ment draft, to the best of my recollection. I do not remember what our
specific comments were section by section.

Mr. McCroseey. The nature of your testimony indicates that the
Defense Department has fears that one Congressman might release
information of a sensitive nature, but another one might not. Clearly,
you have no concern about the chairman of the Armed Services Com-
mittee, but vou might have concern about members of his committee
releasing information.

I would like to ask, in view of the fact that you have participated in
the preparation of legislation to control the dissemination of informa- .
tion and that this legislation has been presented to the Judiciary Com-
mittee, that in effect would make it a crime for an individual Congress-
man to receive information that was unauthorized: why is there a de-
fense in here, if it is delivered to a committee of the Congress, but no .
defense if it is delivered to an individual Member of Congress? Your
office participated in the praparation of this legislation. I wonder if
you might, with the staff available to you, give us the precise statutory
suggestion that we might enact into law if we saw fit, which would
protect. the Defense Departmens; by eliciting from Congress require-
ments on our part that we treat it as classified inforraation.

All of us are accustomed to receiving secret, top secret, and confi-
dential information. We try to treat it, I think, on the same basis that

ou do.
v But if your concern is that individual Members of Congress might
not be trustworthy—and there kave been enough examples of Mem-
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bers of Congress going to jail lately that I think you have & right to
have that concern.

Could you give us the statutory recommendation or a recommenda-
tion for our own rules to apply when we receive classified informa-
tion from you?

Mcr. Buzaarpt. I would be glad to attempt to at least try.

[The following statement was submitted :]

T do not believe that the enactment of a specific statute to meet the problem
you have addressed is the answer. Instead, I believe that the Congress has au-
thority under its own rules to establish the conditions under which classified
information will be safeguarded, and under which Congressional Committees may
authorize access to that information. ‘An example of this may be found in the
«Rules Governing Procedure,” Committee on Armed Services, Ninety-Third Con-
gress, and to the “QOrganization Meeting” of that Committee, February 27, 1973
[H.A.8.C. No. 93-31.

Myr. McCroskey. I am disturbed about this proposed criminal law
to make it a crime for an individual to give classified information to &
Member of Congress. If we have gone that far under our system of
government where somebody, telling a Member of Congress truthful
Tnformation, is susceptible of being guilty of a crime, we are in real
trouble.

Thank you.

Mr. Moorsirap. Mr. Phillips.

Mr. Puresaps. Thank you, Mr. Chaivman.

Would it be appropriate to include in the record, mentioned during
the colloquy between Ms. Abzug and Mr, Buzhardt, the text of section
2954 in title 5¢? '

Mr. Moormrap. That would be appropriate. Without objection, it is
so ordered.

[The text follows:]

§ 2054, INFORMATION TO CoMMITTEES oF CONGRESS ON REQUEST

An Executive agency, on request of the Committee on Government Operations
of the House of Representatives, or of any seven members thereof, or on request
of the Committee on Government Operations of the Senate, or any five members
thereof, shall submit any information requested of it relating to any matter
within the jurisdiction of the committee. Pub.I. 80-554, Sept. 6, 1966, 80 Stat. 413.

HISTORICAL AND REVISION NOTES
REVISORS’ NOTES
Derivation : United States Code, 5 U.8.C. 105a
Eaxplanatory Notes
v The words “Hxecutive agency” are substituted for “executive department and
independent establishment” in view of the deflnition of “Executive agency” in
gection 105.
The words “Committee on Government Operations of the House of Representa-
tives” are substituted for «Committee on Expenditures in the Executive Depart-

ments of the House of Representatives” on authority of H.Res. 647 of the 82d
Congress, adopted July 3, 1952.

Revised Statutes ond Statutes at Large

May 29, 1928, ch. 901, § 2, 45 Stat. 906.

"The wordg “Committee on Government Operations of the Senate” are sub-
stituted for “Committee on Tixpenditures in the Tixecutive Departments of the
Senate” on authority of 8.Res. 930 of the 82d Congress, adopted Mar. 3, 1952,

Standard changes are made to conform with the definitions applicable and the
style of this title as ountlined in the preface to the report.
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Mr. Buzuaror. I might say in that connection I never doubted there
‘was such a statute that existed. I never had a request from seven mem-
‘bers under that particular statute.

Mr. Moormrap. I do not think Ms. Abzug took that interprevation.

Mz, Prmvures. In June of 1971, seven members of this subcommittee
signed such a request addressed to Secretary Laird. for a set of the
“Pentagon Papers.” That requaest was not acted upon, because & com-
plete set was subsequently delivered to the Speaker of the House and

deposited in the Armed Servicss Committee.

So that request was never acted upon, but a formul request was made
at that time, citing section 2954 ; perhaps someone clse handled it.

Mr. Buzmaror. Somehow it must -have gotten lost in the rather
tumultuous events of that pericd.

Mr. Panuirs. In response to a subcommittee request for comments
on the Freedom of Information Act report that was adopted by the
committee last September (H. Rept. 92-1419), yvou responded, Mr.
Buzhardt, in a letter dated November 9, 1972. You said that you would
ask the Assistant Secretary of Defense on Public Affairs for advice,
on “whether additional participation in Freedom of Information Act
decisions by Public Information officers would be {n‘a ctical and useful.”

Since Mr. Friedheim is now sitting there with you, could yon tell
the subecommittee whether or not yon asked him for such advice?

Mr. Buzaaror. Yes. I did. We discussed it at length on the methods
of handling Freedom of Information Act requests, and how to get
as useful &n input from Publiz Information officers as possible.

In our own case, we have consulted with him, and in a few cases
it has reached the Office of the Secretary of Defense. He has taken
the position of suggesting rnore participation throughout the services
by the Public Information officers in this activity.

And natarally, when these requests come in, they almost have to
be forwarded to the people that have the records in their custody.
“This is the initial hangup. The biggest delay in providing informa-
‘tion to people who request it is finding the records.

We talk about the few exceptional cases where perhaps the in-
formation cannot be furnished, or some borderline case that has to
be considerad carefully. But the biggest problem is not that at all.
The problem is a mechanical one of getting the request to the person
that knows where to find whatever it is that is requested, and getting
the informstion, and then producing it so it can be evaluated.

T would say that a majority of requests for information—those
that are cited under the Freedom of Information Act—comes -
through Public Information and Public Affairs officers of the De-
partment. Those are the persons from whom the contact comes. That
is where the media goes. That is where most of the requests originate.

And they come in through those Public Affairs officers in the initial
instance. Then they have to be sent to the people that handle the sub-
stantive records for location, and finding the information.

Mr. Prroaies. With regard to the advice that Mr. Friedheim fur-
nished, has that been incorperated in your new information directive
that was issued a few months ago? o

Mr. Buziaror. T think it was ir the old and the new one. I think it is
in both.
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Mr. Prirres. Then it was not any new advice? It was just a restate-
ment of previous operating rules? _ o

Mr. Buzmaror. That is right. The Public Affairs Office should be
consulted to the maximum extent feasible. And our discussions,
think, relate more to the mechanics of how these officers might be more
useful, than on whether there is a policy matter in which they should
become involved in. .

Another problem is how to best involve them mechanically.

Mr. Parrrres. On page 4 of your statement, in discussing the pro-
posed revision of exemption (b)(7) dealing with law enforcement
records and files, you say that “you frankly do not know what sup-
posed abuse under the present language of this Tth exemption that this
limitation is intended to remedy.” :

T would call your attention to pages 23 through 28 of House Re-
port 92-1419, in which we enumerate gix or ei%)ht specific cases that do
involve law enforcement activities in a number of different depart-
ments and agencies of Government, which are a handful of many such
cases that have come to the attention of the subcommittee, and which
we explored at some length during our hearings last year. ) ]

Qo that we believe that the evidence uncovered during those investi-
gatory hearings clearly makes a case for a strengthening of language
of (b) (7). ‘

I( d)o(n%t' know whether you had a chance to look at any of those
cases. They do not involve the Department of Defense that I know of,
at least the ones that are in the report.

Mr. Buziaror. Frankly, I did not recognize these as investigatory
records, quite frankly. I really did not perceive them as being of that
character. They are not really what we think of as investigations.

Mr. Paiuiips. There are other cases that have been ca led to our
attention involving the Department of Defense that we did not explore
in our hearings last year.

On page 10 you discuss the affidavit approach to the courts in cases
involving classified information. Of course, our subcommittee has
spent many years investigating the operation of the Executive order
classification system. You were one of our witnesses last year, of
course.

; Any affidavit that states the validity of a particular classification
to a court is, of course, predicated on some credibility in the system.
Frankly, the overwhelming evidence that we have obtained 1n our
hearings indicates that most, if not, all, of the vast majority of docu-

* ments that are classified are overclassified. So I do not see how any
court could put any great weight on an affidavit from a self-serving
bureaucrat that classified the information merely stating that it is
classified properly.

What Woul[l)d we expect him to say? That it was not classified
properly?

Mr. gUZHARDT. T think quite frankly that they deserve more credi-
bility than your assessment of the classification system. T do not think
it is that bad. '

We do have abuses in the classification system. We have humans ad-
ministering it. None of us are perfect. We certainly have differences
of judgment. But overclassification is no longer that rampant.
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As far as credibility is concerned, I never felt my credibility was in
question when I made an affidavit to court, as an officer of the court..
To the hest of my knpwledge, I did not know any court that questioned
my, credibility. The facts have 1o gpeak for themselvas. And if the facts:
are,inaccurate, the forms that the court requires for the affidavic and
the, amount; of information. they require, would asually reveal the.
lack of credibility of the statement. They do not act on just an asser-
tion. The affidavits da not.contain,an assertion.on classification. They
20 into some detail. )

- M. Panzares. It is a little disturbing when we Leur a witness testify
at-the Pentagon Papers trial just a few days.ago-—the gentleman who
oasgified the: Pentagon Papers as “Top Secret-Sensitive”—that his
training for classification authority consisted.of a training film in
which he was warned to be awsare of “over-friendly Russian blondes.”

We do not think that that gives too much credibility to the system.
Besides, we have sworn testimony before this committee by experts,
who have handled classified information all their lives, that anywhere-
from 90 ta 9914 percent of the Jocuments that they have come in con-
tact with were not really necessary to be clagsified af all.

Mzr. Buzaaror. Lquestion the qualifications of your witnesses if they
so testified. I see quite a few classified documents. On oceasion T see.
some of them that are overclassified. I see some that are classifiec im-
properly. At the same time, it is not a substantial portion of the docu-
ments that I see by any means.

I think that you have some people who might work in the security
system, who think that they are administering the regulations, who-
probably do not know enough 0 know whether they are or they are-
not properly classified ; and they are making judgme:its they are really
not qualified to make.

Mir. Punaars. Is that not one of the basic reasons for the failure of
the Execut:ve Order 10501¢ Is that not why President Nixen replaced
it with a new order last year?

Mr. Buzazaror. The basic reason was to try to improve its operation.
Yes. That there is always room for improvement; even under the new
Executive order we are constantly trying to find wauys to better admin-
ister the system so we can improve it.

As I say, I do see docuraents im properly classified from time to-.
time. Because I have worked on the Executive order and had respon--
sibilities in this area, perhaps I am peculiarly conscious of these things.

Mr. Pnoures. When you see such a misclassifieation, what action
do you take? s

Mr. Buziiaror. I recall a number of them when thay have been sent
tome for coordination, writing on the bottom and sending them hack
refusing coordination, and asking what is the authority for so clsssi-
fying this clocument.

Mr. Parirres. Then he reviews it, the classification. marking ¢

Mr. Buzzaror. And I will say come back to me and tell me the ceq-
sons why the document is so clagsified.

Mr. Prorrres. I wish there were more people over there doing this-

Lype of thing.

hi%;l{ . Buzriaror. T believe thero are many people doing this kind of"

thing.

@
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Mr. Purcrres. One additional question, Mr. Chairman.

Mr. Friedheim, does your office or any other office in the Pentagon
produce “canned” articles or “canned” editorials for use in newspapers

-around the country to support the Pentagon’s point of view?

Mr. Fripurim. No, sir.

Mr. Pamrres. You do not?

Mr. Friepizeim. No, sir,

Mr. Pururies. The reason I asked, I saw an editorial recently in a

Joplin, Mo., newspaper attacking the chairman of this subcommittee
for his eriticism of the abuses of executive privilege by the President
and it occurred to me that you had once worked as a reporter for a
.Joplin, Mo., newspaper. I just wondered if there was any connection ?

Mr. Frieprmerm. I once wrote editorials for that newspaper. I did
‘not write that one, sir.

Mr. Punries. Thank you.

Mr. McCroskey [presiding]. Any other questions?

Mr. Kronrern. Would the Department of Defense oppose a pro-
vision in this legislation which did not make in camera review manda-
‘tory, but would leave it up to the court—as a matter of discretion.

Mr. Buzmaror. Speaking personally—and I really have not re-

.searched the question thoroughly—I do not think I would. I think
the court now, under the present law, docs on occasion actually view
-classified documents in camera. They are in camera when they examine
them. .

So I think you do not need a change in the law if that is your objec-
tive. I do not think there is any need for it, becanse I think the court
gxercises that power in some cases now.

I believe that they do not have to in every case. They are not
mandated to do that. I do not consider it necessary.

Mr. Kronrerp. It is my interpretation of ZPA v, Mink that under
the present language in the Freedom of Information Act the courts

-are prohibited from going into the body of the documents and examin-
ing 1t under section (b) (1) of the act. That is what I think the amend-
ment in 5425 is trying to reach, not that the courts have to in every

-case, but they would be given the option if they so wished.

Mr. Buzmarpr. Perhaps that was the situation before Mink.

. Mr. KronreLp, So there would be no objection to the language that
‘would insure that the courts would have the option of going into the
body of the document enacted under subsection (b) (1) ?

Mr. Buznaror. I do not perceive any presently. I think the courts
will still use their best judgment. I think that is very much a matter
of last resort in the more complicated cases.

Mr. Kronrurp., Thank you.

Mr. McCrosgey. If there are no further questions, the committee
will be adjourned until the next session of these hearings on Thursday,
"May 10, at 10 a.m. in this room, to hear public witnesses on information
wmendments to the Freedom of Information Act.

Thank you.

[Whereupon, at 4:15 p.m., the subcommittee adjonrned, to recon-
vene at 10 a.m., Thursday, May 10, 1973.] '
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THE FREEDOM OF INFORMATION ACT

THURSDAY, MAY 10, 1973

House or REPRESENTATIVES,
Forrigy OPERATIONS AND
GoOVERNMENT INFORMATION SUBCOMMITTEE
or TiE CoMMTITTEE ON GOVERNMENT (PERATIONS,
‘ W ashington, D.C.

The subcommittee met, pursuant to recess, at 10:15 a.am., in room
9154, Rayburn House Office Building, Tlon. William S. Moorhead
(chairman of the subcommittec) presiding.

Present : Representatives William S. Moorhead, Paul N. McCloskey,
Jr., Gilbert Gude, and Ralph S. Regula.

Also present: William G. Phillips, staff director; Norman G. Cor-
nish, deputy staff director; L. James Kronfeld, counsel ; and William
H. Copenhaver, minority professional staff, Committee on Govern-
ment Operations. :

Mr. Moogteap. The Subcommittee on Foreign Operations and Gov-
ernment Information will please come to order.

On this fourth day of hearings on amendments to the freedom of
information law which, many of us hope, will make it a more effective
freedom of the press law, we will hear testimony from some of the
organizations of the press which share a part of the credit for creat-
ing the original law. And we will hear from representatives of the
other groups which worked on the original legislation or have studied
the administrative problems posed by the law.

Over the years, various representatives of Sigma Delta Chi—the
national professional journalism association—have worked with this
subcommittee to help solve the problems of Government secrecy. To-
day, Courtney R. Sheldon of the Christian Science Monitor, chairman
of the SDX Freedom of Information Committee, will testify on the
amendments which have been introduced to make the Freedom of In-
formation Jaw a more effective tool for the press to dig out Govern-
ment information.

We will also hear testimony from two representatives of the Na-
tional Newspaper Association, an organization which has been involved
in the fight against Government secrecy ever since it began. Mr. E. W.
TLampson, president of the Ohio Newspaper Association, will Tepresent
the National Newspaper Association, along with Ted Serrill, execu-
tive vice president of the NNA, who has been one of the longest and
strongest supporters of this subcommittec’s work. ]

John Shattuck, staff counsel of the ‘American Civil Liberties Union,
will testify later on the legislation, as will Antonin Scalia, chairman
of the Administrative Conference of the United States.

(231)
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I now yield to my colleague, Mr. Regula, who may want to welcome
one or more witnesses because of previous acquaintance with them.

Mr. Reqora. Thank you, Mr. Chairman.

On behalf of the minority party, of which through some quirk of
fate I got to be ranking today, and that is an unusual thing for a fresh-
man, am pleased to welcome all of the witnesses, but especially Ab
Lampson from Ohio. Ab and T served 8 years in the Ohio General
Assembly together, and he had a number of years before T got there.
How many did you have asa total, Ab?

Mr. Lampson. Ten.

Mr. Requra. Ten years in the general assembly.

Mr. Moormran. Won’t you gentlemen come forward to the witness
table? Why don’t you all come forward.,

Mr. Recura. Ab I am sure can bring to us some excellent help and
guidance on this proposed legislation for the reason that he had a very
distinguished carecr in the Ohio Legislature. He was chairman of the
ways and means committee which, of course, we recognize is one of
the vital responsibilities in the legislative process. And we could use
some of your expertise here, Ab, on not only freedom of information
but on how to provide the necessary funds. T know that you labored
through an income tax law in the State of Ohio just recently, and hear
the scars to prove it. But, Ab, T am very pleased that vou are here.

I might say, Mr. Chairmsn, 1 have s radio taping at 10:30, so if I
have tc leave, it is not out of any lnck of respect for our witnesses.
We are all so happy to see Mrs, iampson here and hope that she is
enjoying the city. Ab can relax because she is here and not down at
Garfinkel's. But, we are especially pleased, and I am particularly, that
my colleague from QOhio is going to appear before our committe.

Mr. Lameson. Thank you.

Mr. Mooruzap, Mr. Sheldon, vou are first on the list, but maybe in
view of this relationship you would yield to Mr. Lampson. Would that
be all right with you, sir?

Mr. SrELbON. Tt certainly would.

Mr. Moorugan. That would give Mr. Regula a chance to pose ques-
tions to his former colleague.

Mr. Requra. Thank you, Mr. Chairman.

Mr. Moorizeap. It would be a rare turnabout. really.

Would you proceed, Mr. Lampson?

STATEMENT OF E. W. LAMPSON, PRESIDENT, OHIO NEWSPAPER
ASSOCIATION; ACCOMPANIED BY TED SERRILL, EXECUTIVE N
VICE PRESIDENT, NATIONAL NEWSPAPER ASSOCIATION

Mr. Lameson. Thank you, Mr. Chairman and members of the con-
mittee,

For the purpose of the record, I am E. W. Lampson, publisher of
the Jefferson, Ohio, Gazette and presicdent of the Ohio Newspaper As-
sociation, an organization representing 96 Ohio daily newspapers and
261 nondaily papers from the largest in the State to the smallest, T
am also an sffiliate member of the National Newspaper Association.
As has been stated by the chairman, with me today is Theodore A.

.
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Serrill, executive vice president of the National Newspaper Asso-
ciation.

The association has prepared a formal statement which I will ask
you to enter into the record of the proceedings. I will not read the
assoclation’s statement, but I do have a few remarks of my own which
I'would like to present at this time.

Mr. Moorurap. Without objection, the full statement will be made a
part of the record.

Mr. Lanmrson. Thank you.

[The document referred to follows:]

STATEMENT OF NATIONAL NEWSPAPER ASSOCTATION
INTRODUCTION

The National Newspaper Association, as I am sure you are aware, is the
official representative for our nation’s approximately 8,500 community news-
papers. These are the 7,500 weekly and 1,000 smaller city daily newspapers of
our country whose major purpose 1s to provide local news and information to the
commaunities they serve.

We are indeed honored to be a part of this prestigious panel which is composed
mainly of our colleagues from the big city newspapers and from the broadecasting
field.

BACRGROUND

In March 1963, this Association informed this same Subcommittee that it
wag no “Johnny-come-lately” to the fight for freedom of information. Long before
the Cold War era we said, NNA (which then was NEA, the National Editorial
Asxsociation) had been active in defending the precepts of the First Amendment.

This Subcommittee should should know that the idea for the creation of the
Freedom of Information Center at the University of Missouri, which maintains a
continuing record of instances of censorships, suppressions, and manipulation
of information and assists the Press in overcoming such instances, first emerged at
a 1957 meeting of the then NEA. NNA continues to support the Freedom of Im-
formation Center, both in spirit and with financial contributions.

NNA has appeared before this Subcommittee in the past and has supported and
publicized its activities since its inception.

This Association was involved directly in this Subcommittee’s efforts to enact
the present I'OI law. As you realize, that law is the result of a compromise, as
is all good legislation. We would even call the present law an experiment, to
answer the question of whether such a concept could be made to work at the
Federal level. Government officials warned against it enactment, predicting
all sorts of dire consequences should it become law, arguments which they have
recently repeated to you in trying to prevent amendments to improve the Act’s
effectiveness.

In spite of these contentions, it was discovered that the experiment worked—
that it is feasible, indeed desirable, to make information possessed by the gov-
ernment available to the public. The fears expressed by government officialy sim-
- ply have not been realized.

What we have discovered, however, is that the law is not as effective or useful
as it ought to be, and it is that problem to which we now address ourselves.

It is at the local level where NNA’s constituency, the home town press, is
the sole defender of the right to know. Policies of the Federal government toward
access to governmental information however, are becoming more and more of a
problem to this segment of the news media because of the tremendous growth of
the Federal government in recent years., This has led to the establishment of
branch and regional Federal offices in nearly all of the three thousand-plus
eounties of our nation.

What happens in Washington today becomes immediately important to local
communities.everywhere.

The Federal government’s. information policies are important not only with
respect to actual access to information held by the Federal government, bhut also
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by way of educating state and local government officials as to the importance of
making public information and public records available to the citizens served
by those officials.

FREEDOM OF INFORMATION. GOALS

The 21st Raport of the Committee on Government Operations on the Ad-
ministration of the Freedom of Information Act says “Our concern in this Report
and those which will follow is the protection, preservation aad enlargement of
the American people’s ‘right to know’ .

Former Attorney General Ramsey Clark stated in his miemorandum on the
implementation of the FOI Act in 1957, “Nothing so diminishes democracy as
secrecy”.

Mr. Clark continued ¢, . . this statuie imposes on the Executive Branch an af-
firmative obligation to adopt new standards and practices for publication and
availability of information. It leaves no doubt that disclosure is a transcendent
goal, yielding only to such compelling considerations as those provided for in the
exemptions of the Act”.

As this Committee has learned, those high goals have not been lived up to by
those charged with administering this law in the various agencies and depart-
ments of the I'ederal government. Its Report lists several areas where the law
has proved to be deficient.

MAJOR FOI PROBLEMS (F COMMUNITY NEWSPAPERS

This Association, because of the type of newspapers which it represents, is
principally concerned with four of thes: problem areas:

1. The bureaucratic delay in responding to individual requests for information.
This Committee’s 1972 investigation revealed that major Feceral agencies took
an average of 83 days for initial responses and when acting on appeals from a
decision to deny information, major uagencies took an average of 50 additional
days.

‘We believe that amendments to require a preliminary determination as to com-
pliance with £n information request within ten days are mcest rcasonable, and
if anything, should be reduced.

2. We are concerned about the abuses in fee schedules set by some agencies
for searching and copying requested documents. Some agencies have initigted
excessive charges for such services as an effective tool denying information.

While the fees charged by many agencies have been modified in recent months,
largely due to this Committee’s oversight function, some remain unreasonably
high. While such fees will not bankrurt a community newspaper, at least in most
instances, we do not believe that there is a sufficient reascn for inordinately
high fees for copying and searching for government records.

3. The cumbersome and costly legal remedy provided by the Act in cases
where information is denied is a particular concern. The time involved, the
investment of a great deal of money in attorney fees and court costs and the ad-
vantages which inure to the governinent in such cases make litigation highly -
undesirable for the members of this Association in particular and render the
Act less than useful.

4. Many problems are connected with the necessity of requesting an ‘“identi-
fiable record”. Many agencles have used the requirement as ore means of denying
information to the public. In most cases, reporters working on a story do not ¥
have an identifiable record, but rather have information from sources which
lead them to believe that such records are in the government’s possession and a
reporter simply needs a reasonable means of obtaining access to them. This re-
quirement must be modified if the Acl is ever going to prove o be truly effective.

. As you know, the news media has been criticized for failing to utilize the
Freedom of Information Act to its fallest extent. The items cited in the above
paragraphs are but a few of the reasons for this lack of utilization and are the
principle reasons why the community press has not used the Act as much as is
degirable.

An overriding factor in the failure of our segment of the Press to use the exist-
ing Act is the expense connected with litigating FOI matters in the courts once
an agency has decided against making information available. Thig is probably
the most undermining aspect of the 2xisting law and severely limits the use of
the FOT Act by all media, but especially smaller sized newspapers. The financial
expense involved, coupled with the inherent delay in obtaining the information,
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means that very few community newspapers are ever going to be able to make
use of the Act unless changes are initiated by this Committee.

A community newspaper generally operates but with a small staff and the staff
which is available simply does not have the time to devote to hassling with a
government agency over the availability of what should ordinarily be easily
accessible government records and information.

ACCESS TO GOVERNMENT INFORMATION ALWAYS AN ISSUE

In recent months, the Press, particularly our colleagues in the metropolitan
newspapers, have been subjected to criticism for gtories concerning unethical
election campaign practices. These stories ranged all the way from illegal fund
raising aetivities to illegal disbursements of campaign funds to charges of illegal
spying activities as well as attempts to cover up all of these activities. As a
result, there has been a great tendency on the part of this Administration to close
many channels of information to the Press., Such a trait, regretfully, is not an
exclusive property of this current Administration.

As James C. Haggerty, former press secretary to President Eisenhower, told
this Subcommittee on the opening day of its hearings last year,

Availability of government information “has been a fairly constant issue,
in varying degrees, between government, the news media and the citizens of
our nation almost since our founding days. From time to time in our coun-
try’s history it has resulted in public distrust of the credibility of govern-
ment. It has also raised questions as to the respousibility and integrity of a
free press, It has never been definitively solved and I am not sure it ever
can be”,

‘While it may be true that no definitive solution can be written in terms of
legislation, the mere fact that this Subcommittee expresses continuing interest
in the subject gives a great deal of evidence for hope for the future, and much
encouragement to our members.

NNA SUPPORTS LEGISLATIVE EFFORTS

The National Newspaper Association endorses the efforts of this Subcommittee
to write new legislation in this field to alleviate the problems which we have
emphasized in this statement and problems which others have brought to your
attention. This Subcommittee will have our Association’s full cooperation in
efforts towards enacting the legislation which is the subject of these hearings.

‘We have reviewed the 21st Report of the Committee submitted to the Speaker
on September 20, 1972. In our opinion, the Report and its legislative recommenda-
tions should be acted on by Congress with all reasonable speed. I assure you,
Mr, Chairman, that the National Newspaper Association and its members in
every part of the country will be carefully watching the progress of this legisla-
tion and that we will be doing all within our power to move the legislation along,

Thank yon for providing our segment of the news media with an opportunity

* of participating in these discussions.
Mr. Lamreson. And I, of course, will be happy to answer any
questions.

There was never a time in the history of the Republic than at this
present time that we should have an effective and responsive Freedom
of Information Act. Updating the 1967 act to that end is both timely
and a genuine need, if the people’s confidence in government is to be
restored and accelerated and the people’s right to know be more than
an empty slogan. In addition to my many years of employment as a
reporter, editor, and publisher, T also had the privilege of serving for
10 years as a member of the Ohio House of Representatives, the last
four of which I was chairman of the House Ways and Means Com-
mittee. So, T have a limited knowledge of the task now before this
committee in assembling all possible information before acting upon
any given piece of legislation or amending existing statutes.

It I may for a moment shift from the Federal to the State scene,
during the past 10 years two important pieces of legislation were
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enacted by the Ohio General Assembly to improve the people’s right
to know about their government and what thelr elected representatives
were doing. The first provides that all meetings of any board or com-
mission, agency, or authority, and all meetings of any board, commis-
slon, agency, or authority of any county, township, 1nunicipal corpora-
tion, school district, or other public subdivision are declared to be
public meotings, open to the public at all times. No resolution rule,
regulation, or formal action of any kind shall be adopted at any ex-
ecutive session of any board, commission, or agency.

Meuy I further add that there is presently before the Ohio House a
proposed amendment to further limit executive sessions.

Another seetion of the Ohio revised code deals with the availability
of public records. This section reads in part:

As used in this section, public record means any record required to be kept by
any governmental unit, including but not limited to State, county, city, village,
township and school district units, except records pertaining to physical or psy-
clhiatric examination, adoptions, probation and parole proceedings and records,
the release of which is prohibited by State and Federal law. All records shall be
open at all reasonable times for inspection upon request. A person responsible
for public records shall make copies available at cost within a reasonable time.

At the State level these statutes have proven most ¢ffective in estab-
lishing more open government and protecting the people’s right to
know. But, in this area of expanding Federal bureaucracy, extending
into nearly avery city and hamlet, State statutes are not enough. We
must have an effective and workable Freedom of Information Act ut
the Fedoral evel.

The proposed amendments in H.R. 5425, 4960, and. 6792, I belicve.
will go a long way in improving the workability of the present Free-
dom of Information Act.

From the record I find that the news media have not taken full
advantage of the law. There ma;z be 2 number of reasons, but one. is
the element of time. News is oaly news when it is happening. A
reporter cannot adjourn his story to some future date at the conven-
ience of some Federal agency, ‘The proposed admendments in this
direction will be most helpful.

It might farther expedite the problem if the Congress conld define
more closely and precisely what is and what is not privileged na-
terial in such a way that the responsible parties in Government
bureaus or agencies could not hide behind generality. I noted in the
remarks of the Honorable Bella Abzug in commenting on the Free-
dom of Information Aect that there are more than 6,000 full-time:
Federal Government employees iavolved in public relations and i1-
formation werk. So, providing request. information should not over-
burden the bureaus.

As an cditor, I have found that these Government prononncements
are all too often couched in such cumbersome and lengthy language
that it is next to impossible to understand them. Many years ago I hiad
a journalism professor who said that a good reporter shoiuld be able
to write the story of the creation i1 a single column.. I only-wish that
some of these 6,000 public relations people might have been in one
of his classes.

Mz, Chairman, I want to thank you and the members of the com-
mittee for permitting me to appear before you at this hearing. And
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with the basic foundation of the present act, I am confident that this
committee will ably resolve the problems in providing a more work-
able and effective Ereedom of Information Act.

Thank you, Mr. Chairman.

Mr. Moormean, With your permission, Paul, T would like to yield
out of order to Mr. Regula.

Mr. McCrosgrey. Certainly.

Mr. Moorreap. Mr. Regula, do you have any comments or questions ¢

Mr. Reaura. Yes, Thank you, Mr. Chairman. Just one. I think Mr.
Lampson introduced an interesting dimension into the record here
in terms of the objectives of this legislation in stating that the
Federal Government has many agencies in local communities. In
contemplating this legislation we think in terms of providing access.
to information in the city of Washington, and yet I would guess that
the group you represent are really interested from the standpoint of
Federal agencies in the communities scattered around the country.
As we propose to decentralize Government this will become even more
important. My question would be, in your experience do you find any
problem in getting access to information that yon would like from
agencies of the Kederal Government that are located in the local
communities, and in our instance such ag Cleveland, or even perhaps.
right down in the county in which you serve?

Mr. Lamrson. Congressman Regula, I cannot cite any specific exam-
ples. However, I can say that frequently in the smaller communities
of the newspapers which I represent, one of the difficulties is that the
people, the staff people in the particular bureaus are not knowledge-
able as to the information that we might desire, so that if through this:
le%islation, if the heads of these agencies and bureaus extended to their
field people some authority and some knowledge of what is and what.

is not to be released, I am sure it would expedite the problems of the-
smaller community newspaper people.

Mr, Requra. Mr. Lampson:

Mr. Szrrira. Congressman, may I add a point to what Mr. Lamp-
son said? I have not been active in this particular area for the last
couple of years, but the last two instances in which our association has
asked me to intercede in their behalf were involved with the Agricul-

. ture Department. An agency of the Agriculture Department refused
to divulge information in some community in New York State about.
the- financing and development of a country club. We did not know
whether they were involved in it-at the time, but they were, and they
had some legislation that permitted them to support that concept. And.
in another instance the release of information by a bureau of the
Agriculture Department with respect to the subsidies for farmers in
western Pennsylvania. In each instance it was a refusal of the local
representative of the Department of Agriculture that brought the case-
back to: Washington.

Mr. Rrgura. You are saying that it is important that this act extend.
to all levels of the Federal Government, including any local agencies,
in insuring access to information they have?

Mr. Lampson. That is correct, Mr. Regula. I think it is quite im-
gortant, and as Mr. Serrill was talking I do recall an incident that we.

id have in our own community relative to the release of the Federal

96-576—73——18
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Government concerning the Department of Agriculture, release of fig-
ures of the payments of over a certain figure to the individual farmers.
And we had great difficulty in attempting to find out specifically
farmer A and %armer B and farmer C, what their payments were, al-
though we knew that they wers in excess of this minimum figure that
they had announced.

Mr. Reeuna. Thank you.

Thank you, Mr. Chairman.

Mr. MocoraEap. Thank you.

The subcommittee would now like to hear from Mr. Courtney R.
Sheldon, chairman of the Freedom of Information Committee, Sigma
Delta Chi.

Mr. Sheldon?

STATEMENT OF COURTNEY R. SHELDON, CHAIRMAN, FREEDOM OF
INFORMATION COMNITTEE, SIGMA DELTA CHI

Mr. Surrpon. Mr. Chairman and members of the committes, there is
no question from the standpoint of the public’s right to know that the
changes you are now considering in the Freedom of Information Act
are in the public interest. There is still too much delay and obstruction
in the making available to the public information thay are entitled to.

We journalists have been negligent in not using the IFOI Act to a
maximum, sometimes because the procedures could become drawn out
and our deadlines are very imraediate. But, those who have used it
testify to its necessity. We support your efforts to improve the act.

We note the objections that some Government officials are now
making to the proposed changes, but getting information to the people
about their own GGovernment 1s more important than saving some time
of officials and saving money here and there. Speaking generally, the
White House has, for the last 414, years, severely restricted the flow of
news to the public. If it had not ignored the questions of newsmen, and
the President had held regular press conferences to set an example for
open Governinent, the country raight not today be wallowing in the
Watergate scandal. Those close to the President’s office have adopted
the President’s style of seerecy and the aggressive use of White House
power, John 1. Ehrlichman felt secure enough not to report the crime +
of burglary by the team of Liddy and Hunt. The fac: that the White
House was investigating news leaks was well known 2 years ago, but
President Nixon and his aides could pick the times when they sub-
nitted to questioning. They were usually so infrequent that there was
never time for probing deeply and to bring up a host oi peripheral sub-
jects of lesser importance than Peking and Moscow. If Mr. Nixon had
done as every other modern day President has, held press conferences
two or three times a month, someone, just someone might have asked
questions about that plumbers team, and Liddy and Hunt might have
been put early in the public limelight in a way that would have made
their escapades in the Watergate inpossible.

At the White House one struggle bet ween reporters and Mr. Ziegler
last fall illustrates what we are up against on a daily basis. It has been
determined by sources outside the White House that Donald Segretti
was in freqnent telephone contact with Dwight Chapin, an aide in
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H. R. Haldeman’s office. Reporters first pressed to have Mr. Chapin
come forward. That failed, as has every other attempt of that kind, in-
cluding efforts to bring Mr. Haldeman to be interviewed. )

‘What is clear now was clear then, that Mr. Segretti and Mr. Chapin,
acting for the White House, had engaged in political esplonage on
behalf of Mr. Nixon. So, Mr. Ziegler stepped forward with a state-
ment that the charges woere fundamentally inaccurate. It was a cover-
up, cover story that lasted until the more recent disclosures.

Now, last fall when reporters tried to get Mr. Ziegler to say just what
was accurate and what was inaccurate about the reports of Chapin
and Segretti, he stonewalled. One reporter asked if there was any
record of the phone calls to Chapin from Mr. Segretti. Mr. Ziegler did
not seem to know anything about them and was reluctant to find out.
Mr. Ziegler was then asked if the White House switchboard had any
such information and would give it out if asked. Mr. Ziegler’s reply
was, “T would hope not.”

As reporters like myself run from one event to another, there does
not seem to be time to even consider whether such a withholding of
news is justified under one of the exemptions of the FOI Act. It would
not seem to come under foreign policy, national security, trade secrets
or internal personnel rules, but who can be sure what the administration
would claim if it were asked, and how long it would take to even start
the process?

Now, asking White House Press Secretary Zicgler questions about
what the President thinks or knows is one of the most frustrating ex-
ercises in Washington, and it is not wholly his fault. Ie does what he
is asked to do, not just by the Ehrlichmans and Haldemans, but by the
President himself. The President sets the climate for the Government
on freedom of information matters, just as on everything else. If the
Freedom of Information Act is not working as well as it should, it is
because certainly in part the President really is not interested in hav-
ing it more effective. It might not be a great deal different under an-
other President, but getting the truth in the White House today is cer-
tainly more difficult than it has been in my memory of Presidential
administrations. The skills of news management are greater and they
are used more frequently. There may be flashes of reform, it may be

* possible for the leopard to change its spots.

Anyway, we are most grateful for the contributions that you and
your committee are making toward giving the American public what
1t has every right to know. Your diligence is a shield and a comfort to
many of us.

Thank you, Mr. Chairman.

Mr. Moormeap. Thank you, Mr. Sheldon, and thank you also for
those kind words with which you concluded your statement.

T have some questions which I will direct to anyone of the panel who
may wish to answer them—whoever wants to take a crack at them can
do so. It would probably be well if anybody who agrees would say so,
or if they have qualifications they would so indicate.

One of the amendments we are considering would require agencies
to make a preliminary determination as to whether to comply with the
request for information within 10 days of the receipt of it, permitting
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additional time to gather the documcnts if that were necessary. In your
opinion, is this a reasonable tims: limit ?

Mr. Sinzroon. Well, it ig certainly better than what was required
before. It seems to me very reasonable. I have neve: been a public re-
lations officer, preferring to stay on my own side of the fence, but it
does not scund unreasonable, and certainly from the standpoint of the
news gatherer it still could be quite a stretch of time, delay us, and
encourage us not tv go forward. Fortunately a lot of newspapers these
days are using investigative teams, taking their time to do stories. and
so your efforts to compress the time, and our efforts to take more time
could bear fruit for the good of us all.

Mr. MooruEAD. The amendments would require an individual re-
fused access to public records to file an administrazive appeal of the
denial within 20 days, and would require an agency to act on the ap-
peal within 20 days of receipt. Do you think this is a reasonable limit?

Mr. Laweson. I would think that that would be more than a liberal
time. It scems to me that an ager.cy should be able to prepare their posi-
tion in a shorter period of time. However, it is an Improvement over
the existing situation, and I think would be welcomed by the news
gathering people as an improverment.

Mr. MoernEAD, If a request for public records goes to court. H.R.
5425 requires the Government to answer the complaint within 20 days
instead of the 60 days now required by law. Is this, in your opinion, a
reasonable time limit ¢

Mr. Surrpox. I would certainly say it was, and anything yon eould
o to shave that down would be desirable. Courts and lawyers are very
expensive processes, and except for the very large papers they are not
used too often, And anything that could make the process casier would
be a tremendous step forward.

Mr. Moormeap. The amendments would permit the court to assess
the Goverrment for reasonable attorney fees and court costs if the
Government is found in violation of the Freedom of Information law.
Would this amendment permit 2itizens to enforce their right to know
more effectively and mitigate against unreasonable (Government court
action ?

Mr. Laroson. T would say most certainly, Mr, Chairman.

Mr. Moormeap. I am assuming that when there is no dissenting re- .
mark that you both are in agreeraent with the answers? :

Mr. Sunrpon, That is rigit.

Mr. Mooratean. The amendments would require each agency to file
an annual report with Congress on its administration of the Freedom
of Information law. Would this provision make public and congres-
sional oversight of the law more effective as well as requiring agencies
to give more careful consideration to their administration of the lnw?

Mr. Susrpon. Well, I certainly think it would be useful. T am not
sure how many of us read these reports, but if the committee ean
somehow uge them as a police means, T certainly would say they would
be most, valuable. But, I guess obviously what is most needed is their
day-to-day reaction rather than the summation. Dut, T am sure they
would be valuable.

Mr. Moonmrap. T would think that the objective would be to give
the Congress the necessary clata to isolate the recaleitrant agencies so
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that in the following year hopefully they would be more responsive on a
day-to-day basis.

Mr. Surmvon. Yes; I think that is a good point.

Mr. Moornzap. ILR. 5425 would also require all agencies to furnish
any information or records to Congress or its proper committees. Do
you think this would help clarify the right of congressional access to
Government information ?

Mpr. Lanrsow. It would appear that it would be such, and T would
assume from the recent history that it would be helpful to the Congress.

Mr. Moormrap. ILR. 5425 would require the courts to examine the
contents of agency records—including classified records—in private,
it necessary, to determine whether the records must be withheld from
the pablic. This involves the Mink v. Environmental Protection
Agency case. Would this provision make possible a qualified, inde-
pendent judgment on whether an agency has sufficiently proved the
necessity for withholding specific records?

Mr. SurLpon. Yes; I am sure it would, because obviously so much
is overclassified in Government that that review at that point would
be very helpful.

Mr. Moorurap. HL.R. 4960, commonly called the Horton bill, would
establish an FOI Commission—a majority of the members of which
would be appointed by the Congress—to investigate cases of withhold-
ing of public records and to issue findings which would be prima facie
evidence against an agency in a later court suit. Would this concept
be a workable system to help to enforce the Freedom of Information
Taw?

Mr, Sgrrira. I would like to comment on that. I wonder if there is
a need for another commission, another department of Government in
this instance, or whether it might not be better to assign this Tespon-
sibility, say, to a Federal district court, in the District of Columbia
or some other agency in being, or to some standing committee of the
Congress? I just feel that we have a great proliferation in the years
I have been around Congress and State government, and we establish
more commissions and agencies than I think we have need for. And
I raise that question rather than having a definitive answer for it, but
we have discussed this, and I discussed 1t with counsel yesterday. And

" we came to no definite conclusion insofar as that area is concerned.

Mr. MooriuErap. To make the point completely clear, I am convinced
that H.R. 4960 does not intend to have tﬁ)e Commission as a required
step. It would still permit the requester to go directly to the court.

’ But, in the case particularly where a requester did not want to spend
the money for court costs, he could go to the Commission and a lot of
the groundwork could be done for them at no cost.

Mr. Szrrivn. That sounds good. I mean to eliminate cluttered courts,
if we can do so, in other words, I do not think that we have studied
this in the depth that probably it should be studied with respect to the
ultimate results of establishing such a Commission. I am sure T would
be interested in what Sigma Delta Chi has to say about this particular
aspect of it.

Mr. Surrvon. Well, I guess if T thought it was just another commis-
sion being put into a picture, doing a job that somebody else was
already doing I might raise some reservations. But, it sounds to me
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as if it could be a very useful tool, someone to turn to short of the

courts to get a very quick opinion. And the mere presence of it would

exert pressure on Government agencies and public relations officers

flo m;fa(ii a little softly in areas that they might be a little bit more heavy
anded.

Mr. Mooruzrap, I noticed in your prepared written statement, Mr.
Lampson, that you mentioned bureaucratic delay, akuses in fee sched-
ules, and cumbersome and costly legal remedies. 1 think the bill we
are considering deals with these bureaucratic delays. We have not at-
tacked the fee schedule directly, except that we might give the Commis-
sion authority to review fees to make sure that they are reasonable.
The commission might also cut down on the costly legal remedies,
which we also try to solve by permitting the award of court costs and
attorney fees to a suecessful plaintiff. We have attacked the problem of
“jdentifiable records.” Our proposed language, I think, is better {from
your point of view.

Mr. Laxmeson. Thank you.

Mr. Moosuarap. Mr. McCloskey

Mr. McCrosgry. Thank you, Mr. Chairman.

I am interested in the question of how this committee might assist to
got a broader distribution of accurate information about what happens
here in Washington into the interior of the country. I am particularly
concerned about the small neswpapers throughout the country who
are either limited to wire services or what they can perceive on the
network news, but do not have the resources to station & reporter here
in Washington with all of the problems that a reporter who is here
faces in keeping up with the canned news releases and the like that
come in snch copious quantities out of this Government, including those
of us in the Congress. What, do you see as the possikility of enhancing
the small rural newspaper’s akility to keep up with this tremendous
volume of news from Washington ?

M. Lasrpson. Mr. McCloskey, we do rely for interpretive material
from our association office here In Washington, looking at the national
scene. But, in a community press we do limit most of our news to our
immediate area, with the exception of the wire service information.
And T think my personal concern, and the concern I am sure that cthers
in the smaller communities have, other publishers, is an ability to get
information from those Federal agencies that are operating in our
area.

Mr. McCrosgry. Your contact then with the local offices has been
essentially disappointing ?

Mr. Lanrson. Many times, ves. Sometimes that might not be a re-
luctance to give us the information. Tt sometimes is their inability to
put their bands on the information.

Mr. McCroskEy. Well, coming from our particular area in the coun-
trv in California, it has been almost impossible to get square state-
ments of any information from regional offices because of the tendency
of the bureaucrat to be reluctant to issue any statement or provide any
information that is likelx to he overruled by a policy decision in Wash-
ington. T wonder if you would :omment on the problems that would be
raised or the benefifs obtained. and any drawbacks that would scerue
from adding to these amendments to the Freedom of Information
Act a misdemeanor section that would make any Government employee
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guilty of a misdemeanor and subject to prosecution in the event he will-
fully and deliberately withheld information or took any steps to un- !
duly delay the delivery of such information? It might have a salutary

effect, and if it might, what problems do you see in it

Mr. Lampson. Well, T would be reluctant to take a position on
whether or not there should be a criminal section in the Freedom of
Information Act without exploring it to a greater degree than at this
moment. I know that that avenue is followed frequently in State legis-
lation, and it is a debatable avenue to follow. In some instances I am
sure that it could be implemented without any undue harm one way
or another. But, it would be something that I would want to think
gn more than an immediate response as to whether it should go that.

ar.

Mr. McCrosgry. Well, I think we have found in the hearings we
have held over the last 2 years that in classification and in the rvlease
of information there is an inherent tendency on the part of the Gov-
ernment employee to overclassify as to secrecy, and to decline to reveal
that which may be embarrassing, if there is any reason to do so. I
have growing questions in my mind whether or not there should not:
be some counterbalance sanction against the employee who over-
classifies this to secrecy or who exercises his discretion not to release
that which may prove embarrassing. I suppose the basic question is
this: We have accepted until this recent point in our history the argu-
ments of Government employees that they cannot operate in a gold-
fish bowl, that they are inefficient if they are forced to disclose to
another their interagency communications. I am sure that is true. But,
with the present crisis of confidence in Government, would it not be
better perhaps to give up some efficiency in order to require the com-
plete disclosure of thesc matters which might make it a little more
difficult to act in Government effectively, but at least would reduce
the public’s present concern that most of us in Government represent.
a conspiracy against the public?

Mr. Lamreson. Well, offhand, Congressman, I would say that the
news people can go to the Government bureau or agency to get the
information, if there was a sufficient definition so that the newsman
himself would know that this particular information was not the type
of information that would be classified, that he could get a story and
get the information. But, when he goes in blind and the head of the
bureau says, “Well, T am sorry, Joe, I just cannot give you that infor-
mation, that is confidential information,” whether it is or is not, then
- he is met with a roadblock which if he has the connections and could

possibly come to Washington and prosecute it under the Freedom of
Information Act, he does have that avenne.

Mr. McCroskry. Let me ask another question along those lines.
Ordinarily a Congressman finds that perhaps a quarter of his time
here is occupied in servicing the complaints of constituents because
of the arrogance or the caprice or the pure redtape of the Govern-
ment agencies, and I suppose that all of us get hundreds of complaints
each year on Social Security, the Veterans’ Administration, and im-
migration rights. But I cannot recall ever having a reporter in my
21 weekly newspapers or 4 daily newspapers complain and ask my
assistance in unlocking some Federal agency with whom they had
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had dificulty in getting Freedom of Information Act information.
Is there some reluctance on the part of the reporter or the small town
newspaper to ask the assistance of their Congressman when they run
into this abuse you have testified about?

Mr. Lawreson. Well, there could be; yes. I have had personal ex-
pericnces with my own Congressman in which T have obtained valu-
able information. It did not happen to be controversial inforznation,
but I have relied on his office to supply me with information.

Me MoCroskey., Well, T just suggest the possibility, and T would
prefer 1o see this remedy pursued as opposed to inserting a criminal
section in the law at this stage. Perhaps if we might publicize to the
small newspaper editors in the Nation that whenever they run into this
problem of getting information from a Government office, their Con-

ressman can serve as an ombudsman in that situation, just as he can
m getting committee reports and other information, hecause T think
your festimony today, and the importance of this issue is crueial to the
country. We find the further we go out into the hinterlands of the
country, that the diminishing amount of the information in the small
communities as to some of the evils practiced by Government really
has caused those areas to be somewhut less critical of Government, itself
and less demanding of its change. Now, I think that this committee
and individaal Congressmen would want to do everything possible to
assist these smalltown editors and reporters in getting immediate in-
formation. The first Government office that looks at all dilatory in
producing it should receive the attention of the Congressman and that
this is something the Congressman ought to make as just a matter of
his ordinary operations, to unlock it or widely publicize it.

Mr. Lameson. I think that is right, and 1 am sure it would be ap-
preciated by the small town papers.

Mr. McCroskey. I just menticn it hecause I cannot recall a reporter
or editor faced with the problem you desecribed ever having asked my
assistance as a Congressman, and yet most of these agencics are funded
by us, and most of them are immediately responsive to a congressicnal
inquiry as to why they have withheld this information.

Well, thunk you. I think I have excended my time.

Myr. Mooraeap. Mr. Lampson, do you think that most of your mem-
l’)‘ers? are familiar with the existence of the Freedom of {nformation
Act?

Mr. Laoareson. Yes, I think they are. We have had this subject on our
convention programs, we have hnd speakers on it, we have a special
committee~ the freedom of information committee. Of course, their
essentia] office operates out of Missouri, but each State has its own com-
mittee on freedom of information, like my own son happens to serve
on that committee in Ohio. .

Mr. Mooritzap. Thank you, sir.

Myr. Phillips?

Mr. Poinnoes. Thank you, Mr. Chalrman,

Along the lines of Congressman McCloskey’s questions about news-
papers coming to Congressmen for help. I would say that quite a great
namber of journalists have called upon cur subcommitte: for assistance
in various cases. And in a number of such cases they have been referred
by their own Congressman to the subcommittee. In some cases we try
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to act like an ombudsman between the news media representative on
the one hand, and the Government agency on the other, to try to help
resolve those problems, or to answer the specific questions about the
Freedom of Information Aect. For cxample, to explain the way various
exemptions have been interpreted by the courts and through agency
regulations. So, we have had a great deal of experience over the years
since the act has been in effect in doing this very kind of thing.

T think there is a growing awareness in the last 2 years of the exist-
ence of the act, how it operates, and how it can be used by the news
media. There has been a tremendous increase in our workload along
that line, and statistics that we have seen as to the increase in the
number of requests being made from all sources to Government
agencies is another indication of how this awareness of the law is
growing. There is also a corresponding growth in the number of cases
that are pending in the courts. At the time of last year’s investigatory
hearings on the way the Freedom of Information Act was being admin-
istered by Federal agencies there were some 42 cases pending in the
Federal courts under the Freedom of Information Act. In the latest
figures T have seen, there are over 70 cases, and that is just in a year’s
time. Although we do not measure the effectiveness of the law by the
number of court cases that are brought, it is another significant indi-
cator. Hopefully, when positive case law is made interpreting various
provisions of the Freedom of Information Act, this would make Gov-
ernment officials more open and less likely to deny information when
it is requested, whether it be by the news media or by an individual
citizen. I would ask all of the panelists a broad question that is covered
to some extent in Mr. Lampson’s statement as to the reasons why more
people in the news media have not made greater use of the Freedom
of Information Act? I know we have talked about time problems, the
high costs of litigating, and the fee schedules which in many cases are
exorbitantly high. But, from your own experience and from your con-
versation with colleagues in tize news field, can you shed any light on
why you feel the law is not used more often by the news media to get
information from Government officials ¢

My, Serrirr. Mr. Chairman and Mr. Phillips, I think the fact is that
the law has had a very esoteric effect upon the country, and T am not
speaking about Washington itself. I think newspaper editors and re-
porters are well aware that this law exists. With the trade press, pro-
fessional press since 1966 when this law became effective in July, there
has been a great deal written about those cases which have been, mostly
* by nonmedia sources. And I think many reporters have cited this law

when they get into difficultics, and they are getting greater access to
information. And reporters and editors, they do not like to go to court
very much. I mean, 1t is just—T think that it is indicative of our type
of people. I think they tend to be more professional in their approach,
a}rlld T do not think they go threatening court cases or go through with
them.

T think one of the other things that is helpful, in California, for
example, the Brown act, the State laws have been tightened up, and
the Sunshine law in Florida. These laws in many of these States are
tightened np. And I think at the local level our problems have been
helped materially by the act. The defects in the act have been pretty
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much ascertained by these court cases. And I think that your greatest
reluctance is among Federal agencies at the local level and here in
Washington to release information because of this great clond of
classified documents that have developed over the last—well, since
World War I, and particularly since World War 11. And I think the
next thrust of this act, and this is evolution here, and we expected this
when we worked on the act back in the sixties, we expected it would be
a less than perfect instrumens, and we have found out where these
imperfections are, and I think when this act is amended, when the
present act is amended it will have another thrust forward of getting
more access to information for the reporters and the editors of the
country, both the print media and the commentators.

I would like to hear what Sigma Delta Chi thinks on this. They
<ross all boundaries of the media.

Mr. Surrpox. I would rot disagree with anything vou have said
abont it. T am trying to think bayond the reasons that we have talked
about earlier.

T would suggest that maybe the fact that newspapers have been on
the defensive during the last 4 years more than at any time that I
can recall has played a very large part. You have crganizations like
the Los Angeles Times spending hundreds of thousar.ds of dollars and
goodness knows how much man-hours just defending themselves. That
is part of the picture.

T think ancther part is that the decisions as to whether to press are
not on the part of the reporter. They are on the part of the manage-
ment, the editors and management. They tend to be less aggressive.
They have other concerns, and I suppose maybe it would be a good
idea to addrass this question more often to publishers and editors than
to a reporter.

Mr. Paruaes. Of course, we are well aware that the active interest
and tremendous support given by the news media when the original
Freedom of Information hill was before the Congress was one of the
major reasons it was finally enacted. What we had was a Freedom
of Information law, but it has not been translated into, by any stretch
of the imagination, a “freedom of the press” law. What we are
hoping to do by the amendments that we are considering now is to
make it o more useful and workable tool for the news media so that
some of the high hopes that we all had 10 years ago or 8 years ago
when the bill was before this subcommittee for hearings can be made
a reality, and become truly a “freedom of the press” law that can be
more readily used on a day-to-dsy basis by working reporters, ed-
itors, and others in the news media field. This is one of the reasons why,
of course, we are considering the time limit on agency responses to
FOIT requests. Witnesses last year indicated that when they are on a
tight deadline story, there just is not time to use the FOI law. A
free-lance writer working on an article perhaps has 2 or 3 months to
complete it, but that is another matter. We have found that in thos2
kinds of situations the law has, on occasion, been a useful tool. But, for
the average daily working reporter who has a tight schedule, as you
all well know, the law has not always proven to be the kind of in-
strument that we had hoped that it would be.
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Could T ask-one more question, Mr, Chairman? This is'along the
lines of whether-in your experience you have ever encountered a situa-
tion where you have asked for information: from a Government of-
ficial, and have gotten the old yunaround, put-offs, delays, and so on,
where perhaps you have been in a negotiating situation for some part
of the information you have requested. Have you ever had occasion
to cite the Freedom of Information Act as your right to that informa-
tion and gotten any kind of response from the public information
officer or other Government official that you have been dealing with ?

Mr. Szrrpon. Well, I would suggest, of course, that when a re-
porter is out on the beat, a good share of the time he is not out after
mformation which is documentary in the sense that he can go into,

“say, somebody in the White House and say, look, this information T
want is in, I know is written in a document somewhere, A lot of the
best news is carried around in the heads of the principals.

T might just, and T did not quote this case earlier because I do not
think it is representative, but in talking to some other burcau chiefs
about the problem in the use of the FOTL, one of them said to me that
he had found that some of the sources which he had before the act
was passed had turned less cooperative and had begun to use the rules.
Now, as I say, he is the only one that said that. T do not consider it
representative. ' - '

Mr. Pratrars. We have heard that expressed on other occasions, too,
and it is distressing if that is a general rule. We do not think that it is,
‘but there are instances where that hashappened. ’

Mr. Suerpon. No, I do not think it is representative myself. T would
not want to call this a game, a matter of trying to get information for
the public because it is too serious for that. But, the fact of the matter
is in practice, as you toughen up our side of the operation, the nature
of the beast on the other side is that they seem to find new ways,
new devices to withhold. They are more careful about what they put
in writing and all of these things come into play. So, as your latest
changes showed, it is something that you just have to live with, and
ride with, and shoot down what pigeons you can.

Mr. Pansrrps. In your press meetings with Ron Ziegler, or Gerald
Warren, or any of the other people in the White House Press Office
over the years, have you ever heard any reporter ask for information
and cite the Freedom of Information Act as a basis for his request?

Mr. Siueroon, Yes. I somewhat ducked your question earlier because
I was not abloe to really give you an answer that I am sure would be to

* our credit on it. No, I have not, and the closest that I can come to it,
instances where it could be invoked actually, and we are talking
now about the briefing sessions, is in the case like asking for the tele-
phone records. But, no, T have not heard him threatened with that.
But. times are changing a little.

Mr. Pazrraes. I was wondering how he might have responded, such
as citing some exemption under the act that would be used to deny it.
But, T think this illustrates part of my earlier questioning about the
problem. I do not know, perhaps some reporters feel that it is a crutch
that they do not need. If they have good sources, obviously they are
not going to have to rely on the law to get the information that they
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need. I think most reporters pride themselves on their ability to fer-
ret out information from a variety of sources, and perhaps there is
some feeling that using the Freedom of Information law would be a
sign of weakness, or a less than total profession in the field. Do
you feel that perhaps might be a factor ?

_ Mr. Sugwoon. No, I think you make a valid point. Yes. I think there
is a tender.cy on the part of reporters not to want to appear and, in
fact, there was an article in the paper this morning where somebody
said reporters do not even like to report that someornc would not com-
ment. They think that that is a reflection on their ability. But, T just
guess T would have to say I do 10t see quite as much reluctance tc use
that, to adrait that over a period of time as there used to be.

Mr. Prurries. Of course, we had a number of news reporters testify
during our earlier hearings last year who had used rhe Jlaw and cited
it on many occasions, and in most cases they were successful. And even
in cases where initially information was denied, when they quoted that
part of the law to the public information officer or other official they
had been talking with, in some cases there was a turnahout by the
agency in the position they were taking once they read over the ex-
emptions und could not find one of them that applied to that precise
situation and, therefore, made tae information available.

Mr. Sueroon. No, I think the point was made earlier at this table
that the fresh interest in it is going to stimulate more interest on the:
part of the reporters. And there has been a lapse of tirne when we have
had a flare of publicity on the Freedom of Information Act, and now
coming as it does in the wake of Watergate hopefully we will do more
of what you are snggesting.

Mr, Prunrses. If we are able to enact strengthening amendments to
the law, perhaps it would be used even more effectively.

Thank you, Mr. Chairman.

Mr. Lasreson. Mr. Chairman, My, Phillips, may I continne?

Mr. Moonzran. Yes, Mr. Lampson.

Mr. Lampeson. It is not in direct response to your question, but T
think the press, and particularly sommunity press use it indirectly in
away. We comment on it frequently during certain periods of the year
editorially, and then the fact that there is such a Federal law. T am sure )
the impact of this Federal law tends to open the door on the local lavel .
to a good degree, because while we do have, as T have pointed out, State
laws, the Feceral law seems more powerful, more all inclusive. Ard
editorially we refer to the Freedor of Information Act when we have
a local problem, and it does ease the avenues to these local people. So,
it really has more than a Federal purpose, and we do use it in that
way.

Mr. Priiees. I think that is ar important point because since the
Federal Taw was enacted in 1966 there have been a great number of
open-access laws enacted at the Sta‘e level, and increasingly at the mv-
nicipal level, so that there is a growing public awareness. In fact, some
of the so-called “Sunshine Laws” that have been enacted at the State
levels are much more effective and conrrehensive than the Federal
law is. We are even receiving inquiries from foreign countries as to
how our Federal law is working. We have provided information to
ahout a half dozen embassies or directly to individuals abroad in re-
sponse to inquiries about our law. {30, there seems to be this growing
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awareness around the world of the importance of open government in
a free socicty.

Thank you, Mr. Chairman.

M. Mooriian. Any questions here, Mr. Gude?

Mr. Gupr. Yes. Thank you, Mr. Chairman.

I wondered what experience any of the witnesses might have had in-
sofar as the receipt of canned editorials from Federal officials? Is this
a practice that has come to your attention?

Mr. Strerpon. I have not had any personal experience, and I do not
think my paper has had any personal experience. I think I would only
say that most respectable papers would recognize them for what they
are, unless there 1s some kind of a throwaway sheet, semipropaganda
sheet. They are just not a large factor.

But, going on from your question, you are really asking the extent to
which, say, Herb Klein’s operation might be influencing the press.
There was a period when he and his agents were very actively calling
up editors after a presidential speech and asking their opinion. You
can say, well, as they say, that this is harmless and so on. I take this as
a subtle effort to influence the editors, to flatter them, to let them know
that the White TTouse is watching and interested in it. And I would
suggest that editors simply do not take those calls under those circum-
stances to discourage it. But, T have not even heard so much of that
lately anyway.

Mr. Gope, That is what you call a fresh editorial, not a canned
editorial?

Mr. Surrpon. Right.

Mr. Sprrinn. Mr. Chairman and Mr. Gude, incidentally, I used to be
a resident of your area when I first came to Washington. But, I have
since moved into the District of Columbia. Traflic problems are diffi-
cult back and forth.

T would say that in my years representing community newspapers
there has been a great deal of lessening of acceptance of canned ma-
ferial. There has been such a growth of community problems in the
newspapers which I see and have seen over a period of years, and 1
do see them. T just came back from North Carolina, for example, and
my staff assistant is in Wisconsin today. We do see these newspapers,
and they are written locally by reporters. Now, occasionally 1 would
say maybe an editor is inflienced by some of the material that might
ermanate from the offices in Washington. But, T think the whole char-
acter of the community press of this country has improved immensely
- in the last few years. The quality of staff s so much better, and the

management has improved quite a bit as the press has grown. And in
your own county, for example, there have been tremendous changes in
the community press. '

Mr. GupE. We have under consideration legislation which would de-
fine executive privilege quite narrowly. I was wondering to what
axtent this had come to any of your attentions and whether you have
any thoughts in its regard ¢ Do you have any comments on the specific
legislation and also to what extent do you feel it is necessary ?

Mr. Surrpon. Well, I can answer the last part very readily. 1 regret
that I am not fully aware of the legislation which you are talking-
about, but certainly, it certainly is terribly needed, especially at this
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time. And this ought to be tha time when Congress moves in on it in
a big way. But, I am handicapped by not knowing precisely the legis-
lation that you are talking about.

Mr. Segrrir. My comment s this, that when I first came to Wash-
ington in March 1933, the Feceral establishment of the Congress was
about the same size as it is today, with fewer committees and fewer
staff assistants. But, the proliferation in the period I am familiar with
Federal Government is tﬁe fact that it has grown so large that I think
it is intolerable to have the kind of thoughts about executive privilege
that you once had. For example, T have read somewhere where there
are more than 4,000 individuals reporting directly to the Office of the
President, and each of the departments of Government have grown
so tremendously that by putting an umbrella of executive privilege
over all of these people is really not good Government. And in this I
am speaking personally, not as a newspaper man, but just trying to
relate mysaIf as a citizen.

Mr. Gupe, Thank you, Mr, Chairnian.

Mr. Mooruran. Mr, Cornish?

Mz Corwist. Yes. Thank you, Mr. Chairman.

Mr. Lampson, I am always glad to see anybody from my native
State of Ohio, which I tell my colleagues here is the heart of America.
And I am very happy to see thet you have served in the Ohio Gereral
Assembly, which I used to cover as a correspondent for the United
Press o nuinber of years ago.

I am also very happy to see that Ohio has adoptec. an open meeting
law and open records law. I reracmber very vividly my first assignment
as a reporter for the Cleveland Plain Dealer, going to a meeting of the
Lakewood (Ohio) School Board and found out when I got there that
it was a closed session, and 1 was not permitted to enter and report on
the events going on there, which I understand under the new State
law would be illegal?

Mr. Lamrson. That is correct.

Mr. Cornisn. Is it your experience that you receive a large number
of press releases from the U.S. Department of Agriculture ?

Mr. Lamrson. Yes, Mr. Cornish, we do, particularly through the
Extension Service, the Federal USDA to the State colleges, and to
the newspapers. I think I am not too active on the edi‘orial desk there.

Mr. Cornis. I understand. X inight say that it has been my impres-
sion that most of the rural papers in the United States receive a bliz-
zard of news releases from the Department of Agriculture, ranging
from watercress to beetle nuts. We had a hearing yesterday on a rew
Executive order issued by President Nixon which permits the Agri-
culture Department to obtain certain financial information of a pri-
vate nature from the income tax returns of farmers. We found out that
neither the Department of Agriculture nor the White House issued
any news release in relation to taat new Executive order. And I am
sure it would be of interest to meny farmers in Qhio and throughout
the country. I think that is the type of story that probably most com-
munity newspapers would have been very glad to print from a news
release from the Department of Agriculture. Would you agree with
me on that?

Mr. Lamreson. Yes, I am quite certain that it would be newsworthy,
and it is true that we get reams of stuif. But, a very small percentage
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of it is used. Generally in a community such as my own community,
which is a town of about 3,000, the county seat, we rely upon the local
agricultural agents. We rely upon the head of the Soil and Water-Con-
servation Service. They have offices there, and as I say we go to those
sources for our information. It may be from a lead from one of those
sheets, but locally I mean that is the method of operation for most
newspapers to go. : .

- Mz. Cornisi, Would you agree with me that the Government has a
responsibility if it is going to be in the process of disseminating infor-
mation to relay to the people the bad news as well as the good news?

Mr. Lameson. I would agree with you, but that is rather a utopia, I
think., I would not anticipate receiving very much of the negative.

Mr. Cornism. Yes. ;

. Mr. Sheldon, I was very interested in your testimony because most
of .it, seems to be centered on your experiences at the White House,
where 1 assume you have spent most of your editorial time. But how
about your experiences in dealing with the line agencies in obtaining
information ? Do you run into many obstacles there at all ¢

Mr. Saerpon. Well, as you say, I have spent most of my time follow-
ing the President, so to speak. I at this moment in my career do not
have many contacts with the line agencies. The people in my bureau
do. They have the usual frustrations. I do not always hear about them.
1 am trying to think of a specific instance which would illustrate their
difficulties. We do get a fair amount of cooperation on some of the
things that we write about. Some of the things that my particular
paper might write about may even be something that the agency wants
to cooperate with 100 percent. And it is when you get into the area of
investigating, when you get into the area of trying to uncover some-
thing WI‘O]]% that they did, or something that they did not do that
you start to have problems. ‘ '

Mr. Cornigm. That seems to be the real problem area—when you
start submitting inquiries—is it not 2 :

Mr. Surroon. Yes; but particularly when you are dealing in for-
eign policy and defense matters. As was said earlier, really our best
sources there are not documents or not asking to see documents. They
are speaking to and seeing people who can give you what is in the
docu}ﬁlents and are willing to do so. When those dry up we are in real

' trouble.

Mr. CornisH. Are you familiar in any detail at all with the various
exemptions in the act which permit the Government to withhold cer-
tain information ¢ v

Mr. SueLpox. Yes, in specific areas.

Mr. Corntsa. Do you have any recommendations that might per-
tain to the possible elimination of any of those exemptions; t%mt is, &
narrowing of the act? There has been some feeling as we review the
effectiveness of this act over a period of years, and in future Congresses
that actually what the Congress should try to do is to narrow the ex-
emptions in the act and attempt to eliminate them over a period of time
as much as possible. Do you think that is a good objective ?

Mr. Sueipon. Well, yes; I think that is a very desirable and nec-
essary objective. I think most of us, most of us feel that there are very
few things which the Government does and says which cannot stand
the light of day, and that the public does not deserve to know. But,
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when we see the Government protecting the Pentagon papers which
are some 10 years old, we can see what we are up agamst. I cannot—
I think I would have to be more familiar with every clause of the
exemption and think through then a little bit more before I would say
where is the major weakness in thare. The difficulty in the areas that I
am interested in is classification, nnd I do not know a3 any of the ex-
emptions really get at that problen.

Mr. Corntsm. That is a_problem the subcommittee is going to deal
with at a later date, and T hope you will give us the benefit of your
views in some manner at that t:me, because that apparently is the
area which concerns you most.

Mr. Moorirap. Any further quostions?

[No response.]

Mr. Mooraeap. Thank you very much, gentlemen, for your most
helpful testimony. We appreciate your taking the time and the effort
that you have put into your statements.

Mr. Lawpson. Thank you for the privilege.

Mr. Serrrur. Thank you.

Mer. Saervon. Thank you, Mr. Chairman.

Mr. MooreEeap. The subcommittee would now like t:o hear from Mr.
John Shattuck, staff counsel for the American Civil Liberties Union.
Mr. Shattuck has appeared before this subcommittec before, and has
given ns much valuable help.

I have read the statement thut you have prepared, Mr. Shattack,
and you have done just what we had hoped a lawyer cf your capability
wonld do, taking it section-by-section and giving us your analysis of
which hill yon think does a better job, and also when you think neither
bill does an adequate job. This statement will be, I think, one of our
chief roference works when we get down to the legal draftsmanship. I
would suggest, if you can eliminate some portions as you go along, for
example, the long citations of cases and things like that, because the
hour is getting late and we want to be sure to have plenty of time for

disengsion.

 STATEMENT OF JOHN SHATTUCK, STAFF COUNSEL, AMERICAN
L ' CIVIL LI3ERTIES UNION

Mr. Stisrroek. Thank you, Mr. Chairman. T appreciate this oppor- “
tunity to appear hefore you on beha!f of the American Civil Liborties
Tnion to follow up our testimony cf last year in the areas which we
folt the net needed strengtheniag. And as you have suggested, I have
submitted a rather lengthy statemernt, and will summarize it as briefly
as possible. o

would like to point out at the ontset an aspect of the act which T
think is often overlooked by ccurts and by commentaters, which is its
constitutional premise. T dd not know whether any of vour other wit-
nesses have addressed themselves to this, but T would like to highlight
that aspect of my prepared statemnent. The legislative history of the
act, and a few of the courts thiat have construed it have pointed out
that it flows directly from the first amendment. And the Supreme
Court has in ‘other areas, not under the Freedom of Information Act,
recognized that the first amendment does cover the right of the publie
to roreive information. And I, of course, cannot think of any time in

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2
253

which this right is more important than today, as illustrated by recent
events in Washington. v . :

Because the act places certain limitations on the right to know, I
think the best way to regard the exemptions is to see them as licenses
on first amendment rights. In other words, they should be strictly
limited and construed as narrowly and objectively as possible, not just
becanse Congress says so, but because they bear directly on the exercise
of the first amendment rights, As the hearings last year pointed out,
and your excellent report in September pointed out, the act has cer-
tainly not worked out the way I think it should, given its constitu-
tionsl premise. The conflicts in the legislative history and the bureau-
cratic hostilities and judicial reluctance to give it broad effect, all of
these impediments have been chronicled in the hearings, and we have
brought them out in some of our own testimony.

Both of the bills before this subcommittee go a long way toward rem-
edying these snags, but I have in my statement highlighted various
ways in which one hill is sometimes stronger than the other. How-
ever, I think they both reflect significant progress on the issue of
bringing the Freedom of Information Act into conformity with the
first amendment right to know.

Since the exemptions have in many ways turned out to be the big-
gest stumbling block, T would like to look at them first. The difficulty
with the exemptions, as I am sure the committee is aware, stems from
# very restrictive interprotation of the act by the Attorney General
in a memorandum issued in 1967, At least in part the diffienlty stems
from that. The memo gave a very broad construction to the exemp-
fions, relying on a conflict in the egislative history, and the agencies
have generally followed that memorandum in applying the exemp-
tiens, and in some cases so have the courts, although some courts have
realized that the Attorney General’s memorandum is hardly a reflec-
tion of the statutory intent of Congress.

The first exemption, national security, has come to cover all classi-
fied documents, although the provision is “national sccurity informa-
tion specifically exempted by Executive order,” and there is no men-
tion of classified documents in the statutory langunage. I feel that the
first exemption, at least in my litigation experience, has acquired the

4 appearance of authorizing an unreviewable executive power to classify
decurnents, which is precisely the opposite from the purpose of this
statute. And I do not think Congress intended to provide the execu-
tive with authority to create an unreviewable classification system. But
the difficulty here, I think, lies more with the courts than with the
Congress, and Congress must now point out to the courts that they
have the power under the statute, even without amendment, to review
classification. The two amendments proposed in both bills emphasize
4his by requiring in-camera inspection of clagsified documents. I think
this is what Justice White, at least in my optimistic view, was saying
in the Supreme Court’s Mink decision. He was saying that the Con-
gress has not clarified this matter for us, and the courts, at least reading
the first exemption narrowly, are not entitled to review classification
if & clagsification has been made under an Fxecutive order.

Ve, as amicus curiae in that case, made the argument that an Exec-
utive order, according to our reading.of the langunage of the exemp-
tion, would have to have been promulgated for each classified docu-
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ment. That did not win aporoval by the five-man majority of the
Court. In his majority opinion, however, Justice White invited Coon-
gress to “adopt a new procedure,” for classifying documents, and in
another statement this morning I and another ACLU witness have
stated that we belicve the Mink decision in fact suggests that Cengress
does hava a constitutional power in this area to act on the classitication
system, and could, by additiona) statutory provisions, change the
entire system. Not only dces tae Mink decision suggest that, but it also
invites Congress to give the courts the power to conduct in-camera
inspections. Justice \%’hite simply said that we do not have this power
at the mcment.

I think the standard in H.R. 5425 for conducting an in-camera in-
spection is considerably clearer than the standard suggested by H.R.
4960. You have got to show the courts the way in this area, and as I
recall the language in IHL.R. 5423 is disclosure unless “harmful to the na-
tional defense or foreign policy.” This language requires the courts to
make a review which is more comprehensible than the one they are re-
quired to make under I1LE. 4960 “to determine if the documents are
being improperly withheld.” T am not at all conceraed about the pro-
priety of forcing the courts in each case to make rhese classification
reviews in camera. I think Congress has got to act very vigorously in
this area hecause the courts sc¢ far have indicated that they ars ex-
tremely reluctant to review any national security matters unless spe-
cifically given authorization by Congress. So, I would make this pro-
vision mandatory as it is in H.R. 5425, requiring in-camera inspection,
and I wow d not merely sugges: that, the courts have the power fo do
so. If the language is not intended to be mandatory, I suggest tc the
comunittec that it should be.

There are many reasons, of esurse, to require in-camera, inspection.
The political abuses and the administrative abuses of the classifieation
svstem have been well doeumented Ly vour committee and by others,
and T wonld just like to address the subcommittee’s attention to the
example that T have given on page 6 of a professor at Smith College
who 1s secloing to write a book about the Alger Hiss case and is trying
to get neeess to docwments which are between 25 and 40 vears old, and
are considered hoth investigatory files and national security documents.
But, he has been barred in a way that other writers. unabashed pub-
licists and apolegists of the F'BI have been permitted access to these
documents. So. quite apart from whether or not the exemptions should
apply to the docuinents, if the executive is not going to apply them
even-hundedly, they should not apply at all.

In another ease illustrating the administrative abuse. is cited on
page 7 of my statement—a rehash of the Operation Kecl Houl files
case, which I am sure the snbcommittee is aware of. Following the
decision in Epstein v. Resor, the files of the forced repatriation of
Russian refugees after World War IT were declassiiied by the U.S.
Government, but they continue to be withheld solely for the ad-
ministrative convenience of th: British Government who claim
that they do not have time to address declassificatior. of post-World
War IT documents. The U.S. Government is not even asserting, in
claiming the first exemption, in tiais case that there would be any in-
jury to the national security if the documents were released, but they
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simply say that they are required under Executive order to yield to
the British desire that they not be released.

I would like to say just onc more word about classification hefore
going to the second exemption. A memorandum in the National Secu-
rity Council that has becn requested, as ¥ understand it, by the chair-
man of this subcommittee as well as by myself on behalf of some
clients in the American Civil Liberties Union. This memorandum pur-
ports to underlie the new Executive order for classification, and it is:
based on a study that was done by a special White House team that
originally was directed from the Justice Department by now Justice:
William Rehnquist, but then subsequently by Mr. David Young at the:
‘White House. And the study 1 believe covers the extent of over-classifi-
cation and gives some very important statistics about that within all of
the branches of the Government. When the new Executive order was:
first promulgated, Mr. Ehrlichman, in a press conference, stated that
this study had been completed 6 months previously, in January 1972,
and it was supposedly not classified. And he stated that it was not clas-
sified at that time, and he gently chided the press for not having gotten
hold of it. Subsequently when we began to try to get hold of it we
were told that, first it was simply a directive and not a document avail-
able to the public; then that it was an internal memorandum, cven
though it clearly contained many statistical evaluations about the
Government’s classification practices. Finally, there is now a hint that
it is classified, even though at the time that it was announced it was
not. I think this is an extremely important document, and T would
urge the chairman to do everything that he can do to acquire it. And
I represent that by the middle of this month if T have not gotten
hold of it T will probably file suit to do so. T believe that it would
be the first glimpse of the Government’s study of its own overclassifi-
cation practices.

Well, briefly on the second exemption, the internal personnel rules
and practices, there is a very important amendment in H.R. 5423
which would make it crystal clear that the exemption is to cover only
documents, the disclosure of which would unduly impede the function-
ing of an agency. This is very important. We have two cases where
matters of public importance or constitutional importance have been
withheld under the second exemption, and they do not appear to me
in any meaningful way to be internal personnel rules or practices. The
first 1s a press credentials case where a client of ours was denied admis-

< sion into the White ITouse as a newsman. We discussed this in our
testimony last year. He was not told the reasons for this denial
because the Secret Service claimed that it would reveal the internal
practices of the Secret Service, an extraordinary citation of the exemp-
tion since there is no way without filing suit, claiming that he has been
arbitrarily denied access to the White House, that this person can find
out why he was not permitted to get in.

Now, the second case is a casc where we are trying to obtain docu-
ments concerning the honor code system at the Air Force Acacemy, a
subject which is so celebrated that T notice that it appeared, with re-
spect to one of the other service academics, on page 10 of the New York
Times this morning. Nevertheless, the district court decided that case
against us on the ground that the second exemption applied because in
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the court’s view the documients were internal matters in the Air Force
Academy. Because of these over'y broad interpretations of the current
excmption, we support the amendments proposed for subsection 2.

The fourth exemption is amended in TLR. 5425 to bring it in line
with the decision in the Consumers Union case. It is an excellent
amendment, and I believe that many witnesses testified that it was
necessary in hearings last year. The amendment proposed in ILR.
4960 we fesl is counterprocuctive. We may misunderstand it, but it
appears to allow an executive agoney to give a pledge of confidentiality
for any financial information that 1t receives. But, the purpose of the
exemﬁ)tmn would be to protect the person submitting the information,
not the ageney, and we do nou feel that pledges of confidentizlity
should be given by any agency. Ifurthermore, the burden of proving
that the information given to the agency was confidential should be on
the person submitting it.

The fifth exemption, the internal memorandum exemption is one of
the muddiest areas in the statute. 1 hear rumors that some people
would like to abolish it entirely, We feel that it docs serve a purpose,
but we wers disappointed to find that neither bill proposed what we
thought was necessary to separate farcts from fiction, facts from opin-
ion or advice, and to require the production of all factual information
in any internal memoranduras. 11.R. 4960 appears to require a separa-
tion of information generally exempt from nonexecinpt information,
but this does not seem to apply to exemption No. & because the bill
would amend subsection 5 to permit the withholding of decuments con-
taining presumably in any part cpinion or advice. That is a broadening
of the exemption, so we are very strongly opposed to the H.R. 4960 ap-
proach. and suggest that a further amendment is necessary which
would require courts, in camera, to separate fact frcm adviece and, in
fact, this 1s the solution that was proposed by Justice White in the
Mink case. If a flexible approach similar to the one that he suggests
is taken, I taink that would poss'bly solve many of the problems under
the internal memorandum exemption.

The sixth exemption, the privacy exemption, would be amended
very minimally by H.R. 5425 to prevent a commirgling of exempt
and nonexempt information in one file. In other words, if there were
some privacy-invading documents, they should not he covering other
documents which are not privacy invading, We think an additional
amendment is necessary, however, and it is one tha: the courts have
found satisfactory in this area, which is to require the deletion wher-
ever pessible of the names and dentifying information which would
invade privacy, and then to rel»ase the documents. I think that this
would be a simple amendment which could be stated in permissive
terms so that the courts wounld ciearly have the power to require agen-
cies to delete identifying information. _

The seventh exemption, the investigatory files exemption, has been
one of the sticky points in the sratute. Tn this area there are two very
important emendments which w2 support. The one in H.R. 5425 would
narrow the definition of “investigatory” so that it would cover only a
“gpecific law enforcement purpose,” and even then wounld eliminate
scientific and other information which might be inzluded within an
investizatory file. The amendment offered by IT.R. 4960 takes care
of one of the other problems of the current investigatory files exemp-
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tion, and requires the agency withholding such a file to show that there

1s a genuine risk to law enforcement in order to continue to withhold
it. This would permit disclosure of at least some of the dead files that
are often sought under the Freedom of Information Act which may
once have served a law enforcement purpose, but where there is no
further law enforcement purpose to be served. There are a variety of
cases cited in our statement where the courts of appeal have found
that solution to be acceptable, and we, therefore, commend the amend-
ment in ILR. 4960. We have a case which I mentioned briefly carlier
which I think is an excellent example of this problem. This is the case
where our client, a professor, is secking 25- to 40-year-old investigatory
documents which stopped serving their law enforcement purpose at
least 25 years ago. And we fecl that they could be rcleased, and the
protection of informants or others be scctred by deleting their names.
If the amendment in FL.R. 4960 werc enacted, documents of that kind
would be more readily available.

I will pass over the section in IT.R. 5495 which requires all informa-
tion to be submitted to Congress which would otherwise be covered by
the exemptions, I have discussed it briefly, and this morning 1, with
another ACLU witness, testified on this subject on the Senate side.
This is really a matter of exccutive privilege, and I know the com-
mittee is very interested in it, but for the purposes of this testimony
I am not sure we should go into it. T probably disagree with a number
of the committee members because we do feel that the purely advisory
and opinion communications within all branches of Government
should, in fact, be protected from disclosure. They should not be with-
held at the unreviewable discretion of the branches. The court shonld
be permitted to come in and where there seoms to be an abuse, to compel
the disclosure. But, we do not support an across the board probe of the
thinking processes of the executive branch by the Congress.

Mr. Moorrtrean. You mention that you have a position paper entitled
“Iixecutive Privilege, Congress and the Courts.” I think the subcom-
mittee would certainly like to have a copy of that study for insertion
in other hearings of the subcommittee on that subject.

Mr. Smarruck. T will be glad to provide it. We have a short sum-
mary of it, too. The paper is about 70 pages long.

Leaving the exemptions and concluding the testimony by addressing
myself to the administrative enforcement am endments which have
been proposed in the two bills, there are & number of very important
ones. The identifiable records requirement is amended by H.R. 5425 to

. require that documents be made available. Wo have had a great deal
of difficulty with the identifiable records requirement. Sometimes -an
agency will say if your request is for files which arc too voluminous
they will consider that those are not identifiable, and in other instances
they require you to tell them what their own internal markings on
the documents are, which is a “Catch 297 situation, to say the least.
The amendment in H.R. 5425 would considerably alleviate these
difficulties,

The costs problems that were highlighted in the testimony last vear
I do not think were addressed by either of the bills, and T was disap-
pointed. Our experience has been that Dersons requesting information
under the statute sometimes have to pay as much as 75 cents a page, and
then are charged additional fees for routine retrieval. T would hope
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that an amendment could be introduced or incorporated in one of the
bills saying that fees would have to be strictly limited to the out-of-
pocket expenses of the Governiment agency.

The provisions on time and the exhaustion of administrative rem-
edies arc generally acceptable to us. We thought that they reflected a
reasonable approach. We were more in agreement with the approach
in ILR. 5425 than in TLR. 4960 because it seems to be stricter. 'I'o
create a number of exceptions to the 10-day response requirement
seems to invite abuse, and since the committee last year in its report
suggested that the information offices of each agency should handle
most of the requests, we feel thas if the requests were regularized in
that manner it would not only be reasonable to limit the agencies to
10 days, but I think we should expect that responses would be received
in a few days if people are spending full-time on this matter, and rou-
tine requests processed very quickly.

Requiring the Government to answer a complaint in court in 20
days is a very important amendment in H.R. 5425. The (fovernment
will have formulated its position previously in the adinini strative pro-
ceeding, and there is absolutely no reason to give them 69 days to re-
spond to an FOIA complaint. Tn fact, the reason that the newsmen
have used this statute so little T think is perfectly exemplified by the
requirement that you must waic 60 days after exhausting yvour admin-
istrative remedies before getting 1 response.

Finally. the mandatory inspection which is requirad by H.R. 4960,
giving the court no leeway to refuse to disclose documents which are
not exempt on an equitable basis. T think is excellent. We have had

expericnce in a variety of ways with courts who even though they are
convineed that no exemption applies still continue to think the public
interest has been served by having the documents withheld, which is
an extraordinary reading of the statute, and to force the court to take
jurisdiction and to grant injunctions is therefore essential.

Finally, in one case which we also described last year, and which has
recently been decided, we have had a court reach out and of its own
accord decide that an exemptior. which had never been argued before
applied, and refused to enjoin the withholding of the information.
This is a tricky matter, but 1 think that the mandatory injunction pro-
vision would cover that. Since the burden of proof is clearly on the
agency, and if the agency fails to shoulder that burden, the amend-
ment in FLR. 4960 would quite properly prevent a conrt from reaching
out sua sponte and deciding an exemption applied that had not been
argued below.

Finally, the machinery for the congressional oversight which is pro-
vided in hoth of the bills is probably beyond our competence £o com-
ment on. But we support it, and T assume it reflects great deliberation
by the committee as to the best way to conduct this oversight. Clearly
congressional oversight is necessary, and whatever machinery is set up
would hopefully be able to perform as magnificertly as your com-
mittee has performed in the last 2 years to bring pressure to bear on
the agencies to live up to the Freedom of Informatior Act. )

Mr. MoorsEeap. Thank you very much, Mr. Shattuck. And in case
T did not. do this before, T would say that without objection your en-
tire statement will be made a part of the record. And we appreciate
your ability to summarize it so e flectively and briefly.
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[The statement referred to follows:]

PREPARED STATEMENT OF JOIIN SHATTUCK, STAFF COUNSEL, AMERICAN CIVIL
Liserties UNION

My name is John Shattuck and I am Staff Counsel for the American Civil
Liberties Union, a nationwide, nonpartisan organization of more than 200,000
members, on whose behalf I appear today. The resources of the ACLU are en-
tirely devoted to advancing and defending the Bill of Rights. During its fifty-
three year existence the ACLU has been particularly concerned with the free-
doms protected by the First Amendment, and in recent years we have repre-
sented a wide variety of citizens requesting disclosure of information from exec-
utive agencies of the government.

The right to know how the government is discharging its duties is essential
to a democratic people who would be their own governors. This is the constitu-
tional idea underlying the Freedom of Information Act., As President Johnson
commented when he signed the new law in 1966 ;

This legislation springs from one of our most essential principles: a
democracy works best when the people have all the information that the
security of the Nation permits . ... 2 Weekly Compilation of Presidential
Documents 895, July 11, 1966.

This Committee in its Report to the House bad earlier expressed a similar view-
point:

A democratic society requires an informed, intelligent electorate, and the
intelligence of the electorate varies as the quantity and quality of its in-
formation varies. A danger signal to our democratic society in the United
States is the fact that such a truism needs repeating. . . . House Report No.
1497, at 12, See also, Senate Report No. 813, at 3.

I. THE FAILURE OF THE FREEDOM OF INFORMATION ACT T0 LIVE TP TO ITS
CONSTITUTIONAL PREMISE

An understanding of the constitutional premise in the Freedom of Informa-
tion Act is essential to defining its proper scope. This premise is too infrequently
explained by courts interpreting the Act—one reason why the Act has often been
so narrowly interpreted as to defeat its purpose.

The Supreme Court has long held that the First Amendment protects not only
the right of citizens to speak and publish, but also the right of the public to
receive information. See Martin v. City of Struthers, 819 U.S. 801, 308 (1965)
{Brennan & Goldberg, JJ., concurring) ; Stanley v. Georgia, 394 U.8. 577, 564
(1969) ; New York Times v. Sullivan, 376 U.8. 2564, 270 (1983) ; see generally
Office of Communication of United Church of Christ v. F.C.0., 359 F. 24 994 (D.C.
Cir. 1966). Thus, the Act must be seen as an affirmative effort on the part of
Congress to give meaningful content to the system of freedom of expression as
provided by the Tirst Amendment. Sce BEmerson, The System of Frcedom of
EBapression (1971), Chapter XVII.

Because the public interest in disclosure of government documents under the
Freedom of Information Act rises to constitutional stature, Congress specifi-
cally limited the circumstances under which this interest may be governmen-
tally restricted to the nine exemptions provided in subsection (b) of the Act.
Subsection (e) also provides: “This Section [5 U.S.C. § 5521 does not authorize
withholding of information or limit the availability of records to the public,
except as specifically stated in this section.” The purpose of this provision ig
crystal clear. As the Senate Report stated :

The purpose of this subsection is to make it clear beyond doubt that all
materials of the Government are to be made available to the public by pub-
lication or otherwise unless explicitly allowed to be kept secret by one of
the exemptions, 8, Rept. at 10.

The House Report containg very similar language. See House Rept. at 11.

Since the exemptions touch on First Amendment interests, they have the effect
of “licensing” free speech and public debate. For this crucial reason they must
be drafted by Congress and construed by the Courts as “narrow, definite and
objective standards to guide the licensing authority.” Shuttieworth v. Birming-
hem. 394 U.8. 147, 151 (1969). Moreover, they must be applied where applicable
in a “uniform, consistent and nondiscriminatory” manner by federal agencies
receiving requests for documents. See Cox v, Louisiane, 379 U.8. 536, 545 (1965).
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Unforturately, the Aect has net worked out that way. Conflicting legislutive

history, as well as bureaucratic hostility and inertia, coupled with a general re-
luctance on the part of the Judiciary to give it broad effeet, has converted the
statute in many respects into a “Freedom from Inforination Act.” And all of
this has heppened at a time when the Act is desperately needed to courteract
& genheral increase in government secrecy.
. In testimony a year ago before this subeommittee; Sanford Itosen and I ont-
lined the ACLU's principal concerrs about the operation cf the Freedom o In-
formation Act. We gave a variety of examples frowm our own experiencs of the
extreme reluctance of executive zgencies to obide by its spirit, and <ve af.
tempted to pinpoint the statutory loopholes which in our view tended t¢ frus-
trate the public’s right to know, and to dampen informed (debate about iszyes
of private as well as public importance. We expressed parricular concern aliont
certain ambiguities in the affirmative provisions of the Act, such as the defini-
tions of “agency”, agency “orders” and “statements of pelicy”; the lack of a
mandatory judicial enforcement mwechanism; and econfusion about wheiher g
person mus: show a particular “nsed” ror government information hefore he
can compel its disclosure. .

We also addressed ourselves te the breadth of the nine exemptions and the
imminent danger—again, in light of our litigation experienco—rthat these exemp-
tions would swallow up the affizmative provisions and defont the purpose of the
Act. Thig seemed particularly true of the national security [((b)(1)] ard in-
vestigatory files [ ((b) (7)1 exemptions,.Qur experiences over the last year have
even ore solidly confirmed this fecr, as I will describe laver., i'inally, we aiso
voiced our concern in our testimony last year about the growth of obstrictive
administrative procedures for processing requests for icformation under fhe
Act. These iaclude complicated agency request fornis, excrbitant filing srd re-
production foes, an unreasonable degree of specificity in identifying requosted
documents, refusals to separate non-exempt from exempt information, and un-
conscionable delays in brocessing initial requests and administrative anpenis,
In each of these areas where we felt the Act was not working properly we gave
examples from cases in our own files. and we were not surprized fo find that the
Government Operations Committee Report last fall contained seores of simiiar
examples of the malfunctioning of the Act,

The two bills which the subcommiitee is now considering are important steps
toward remedying some of these basie deliciencies, While we generally suppert
the remediai vhrust of both of the bills, each of them has particular shorteomings
and strengths which I would like to try to pinpoint. In order to compAare them
I have founi it convenient to discuss them in terms of theiy sometimes differing
approaches to what information shoald be exempt from ths Aei and hew the
Act should be administered and enforced. Because I believe the exempfions are
the single lurzest problem in the existing statute, T shall logk first at the ways
in which H.R. 5425 and H.R. 4960 woald araend subsection (b) of the Aet.

1. AMENDING THE EXEMPTIONS FROM THE ACT

The difficulty with the exemptions from the Act seems to start with a memn-
randum issued by the Attorney General in 1967, soon after enactment of the
Statute. (“Memorandum on the Public Information Section of the Administrative
Procedure Aet™) This memorandun. analyzed the Act, ang partienlarly itg
exemptions, ir very restrictive terms “or the edification of government agendcies,
It took advan-age of o conflict in the legislative history and, with defercnce 1o
this subcommittee, relied exclusively on a rather expansive view of the exemp-
tions taken by the House Government Operations Committe> in its Report on
the bill. The House Report, however, did not reflect the view of the Congress, hav-
ing been written after the Senate had acted on its bill and tak ing 2 considersibly
different position from the Senate Committee Report.!

NPT

—
1A few discerning courts have recognize¢ that “[s]ince only the Senate report wng pon-

sldered by both houses of Congress, the Senate Committee’s reading of the Aot s a -

better indication of legisiative intent wten the two reports conflict.” See Consumers

Union_of the United Siates, Ine. v. Veterany’ Administration, 301 F. Supp. 796, 301

(S.D.N.Y. 1969) : Eenson v. General Services Administration, 289 . Supp. 390, 595 (W.D.

Wash. 1963), af'd on other grounds, 415 F. 2d 878 (9th Cir. 1969) : Soucie v, David, 143

:117'972{1) 1067, 1077 (D.C. Cir. 1971). See also Qetman v. NLEB, 450 1", 2d 670 (D.C." (ir.
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Nevertheless, the damage was done by the Attorney General’s memorandum,
which has studiously been followed by most govérnment agencies. Since no gov-'
ernment witness had testified in favor of the Act when it was being considered in
BSenate and House hearings, the agencies were of course delighted to find the
Attorney General giving it a restrictive interpretation. '

The Attorney General’s expansive interpretation of the exemptions has been
transmitted not only to federal agencies who must comply with the Act, but also
to courts who -must resolve the conilict between disclosure and exemption.
Some courts have even upheld assertions of exemption by expressly relying on
the Attorney General’'s Memorandum. See e.g., Benson v. General Services Ad-
ministration, 289 F. Supp. 590 (W.D. Wash, 1968), affirmed on other grounds,
415 P, 24 878 (9th Cir, 1969) ; Consumers Union of the United States v. Veter-
uns Administration, 301 F. Supp. 796, 801 (S.D.N.Y. 1969).

Let us then look at several of the more important broadly interpreted exemp-
tions and the amendments proposed in H.R. 5425 and H.R. 4960,

(@) “National security information specifically ewempted by Ewecutive order”
[§e)y1. '

The first exemption has increasingly become the greatest deficiency in the
statute. Instead of reducing the obsessive secrecy in which the Executive con-
ducts foreign and military affairs, it has tended to enbance and legitimate that
secrecy by appearing to authorize an unreviewable executive power to classify
documents.

In many respects this is the fault of the courts, not of Congress. While the.
courts are authorized by subsection (a) (3) to conduct a thorough review of each-
case of non-disclosure, when the national security exemption is asserted they
decline to exercise their review power. This situation was brought to a head in
January of this year when the Supreme Court held in its controversial 6-3 Mink
decision that eny classified information is exempt from diselosure whether:
or not it is properly or necessarily classified, and that a court is not entitled to.
review the propriety of the decision to classify [Bnvironmental Protection
Agency v. Mink, — U.8, —, 41 U.8.L.W. 4201 January 23, 1973)] Mink, as-the
subcommittee knows, involved a request by 33 Congressmen for the release of
classified documents concerning the anticipated environmental impact of the
underground nuclear test on Amchitka Island. Despite the extraordinary im-
portance of the documents to a proper legislative debate, and in the face of
evidence of the rampant overclassification and lumping together of classified
and unclassified information, the Supreme Court held that the documents could
not even be inspected by a court.

I believe, however, that the Mink decision was implicitly an invitation to Con-
gress to amend subsection (b) (1) to require judicial review of documents claimed
to be exempt by reason of their general classification. I am pleased to sce that
the sponsors of HL.R. 5425 and H.R. 4960 apparently share this view.

In his opinion for the majority in Mink Justice White rejected the argument
of the respondents and the ACLU as amicus curice that in order to qualify for

" the exemption each document would have to be classified pursuant to a specijio
order of the President and that the courts were therefore empowered to make an
in camera inspection to review the propriety of the general classification. Justice
‘White rejectéd this argument because in his view the language of subsection (b}
(1) did not support it. On the other hand, he carefully pointed out that “Con-
gress could certainly have provided that the Executive Branch adopt new pro-
cedures, or it could have established its own procedures . . .” 41 U.8.L.W. at
4204 [emphasis added].”

The new procedures proposed in ILR. 5425 and H.R. 4960 would have a salu-
tary effect on the classification ecrisis resulting from the practices of the Execu-
tive Branch and brought to a head by the Supreme Court in Ménk. Both bills
would require in camere inspection of documents claimed to be exempt, as part
of the court’s de novo review procedure under subsection (a) (8). This inspec-
tion would apply to all documents, but its effect would be most pronounced on
documents withheld under the (b) (1) exemption.

21t is our view that this language also Implles, and properly so, that Congress itself has
the constitutional authority to establish a classification system, and that Kxecutive Order
11652, which authorizes the current classification system could not survive & direct con-
gressional challenge by way of new legislation. See Dorsen and Shattuck, “Executive Privi-
lege, the Congress and the Courts” [see p. 157]. ’
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Of the two versions of this in camera review amendment, the one proposed in
Section 1(a)(d) of H.R. 5425 is prelerable. Clarity is essential in matters of
“pational security” and the courts must be given a legislative standard to apply
to their in cumerae inspections. A standard which requires disclosure un ess
“harmful to the national defense or foreign policy” (H.R. 5425) is considerably
more comprehansible than one which requires in camera inspection of classified
documents “fo determine if they are teing improperly withheld” (Sec. 101, ILR.
4960). Needless to say, some deferenc2 would have to be paid to a well consid-
ered and procadurally correct executive decision to classify, but the traditional
reluctance of the courts to conduct any review of *‘national security” determina-
tions would provide a built-in safeguard against judicial abuse. Indeed, the cen-
tral problem iis to coax the courts to play even a limited role in this area.

Expanded jadicial review of claims of the (b) (1) exempliion is essential to
prevent political and administrative abuses of the classification system.

The political abuses are too numercus to catalogue. One particularly siriking
example 2omes from my own litigatior. Professor Allen Weinstein is chairman of
the American Studies Department at Smith College. For the last five years he
has been researching and writing about pclitics in the early Cold War period.
His research has led him to an intensive study of the Alger Hiss perjury-espionage
case, and he has repeatedly attempted to gain access to the voluminous dead
FBI files on tae case to verify the position taken by several other writers that
the Hiss defense was a hoax. These other writers—unabashed publicists and
apologists for the FBI—have by their own admission been parmitted to inspect
the FBI files, although they have cited no documents in reaching their conclu-
sions. Weinstein, however, has beer: denied access by the FBI, presumably be-
cguse he has published a widely respe:ted article indicating that at least for aim
the case still raises unresolved quest ons, 11e has now sued the I'BI under the
Freedom of Information Aet, but has immediately run up against the national
security and iavestigative files exemptions, even though the documents are more
than twenty-fve years old, are part of a closed case, and bave been disclesed
already to otler persons. The case is now pending in the District Court her:z in
Washington [ Weinstein v. Gray, Civil Action No. 2278-721.

Administrative abuses of the classification system are a result of its sheer
weight. Under Executive Order 10507, there were more than 40,000 persons in
the Defense Department alone with authority to classify, while under the new
Bxecutive Orcler 11652, as a study by the staff of this subcommittee has shown,
“the number of persons granted authcrity to wield ‘SECRET’ stamps mushrcoms
. .., for every person with ‘TOP SECRET" authority can designate without limi-
tation any subordinate to use ‘SECRET stamps.” CONG. REC. at 13 2776 (March
21, 1972).

I would like to describe briefly one 2xample of what I consider an administra-
tive abuce which would not withstani scrutiny under the in cariera inspection
procedure proposed in H.R. 5423. Profassors Bertram Wolfe, Lev Drobriansky and
Julius BEpstein (an historian, economist and international lawyer, respectively)
have requested production of the so-called “Operation Keelhaul” files concern-
ing the forced repatriation of Russian refugees after World War II. In an
earlier case tha documents were he'd to be exempt under subsection (b) (1)
because they were classified, althougtl. the district court refused to inspect them.
Epstein v. Resor, 421F, 2d 930 (9th. Cir. 1970).

A year later the documents were (leared for declassification—presumably as
a result of the lawsuit, since this subcomrmittee heard testiraony last year that
180 million pages of World War II clocuments have still not been reviewed for
declassification [Ilearings before a Subcommittee of the House Committee on
Government Operations oh U.8. Government Information Policies and Practices,
92nd Cong., 2nd Sess .(1972) (daily transcript), at 1012]. Nevertheless, the docu-
ments have not been released because they are still classified by the British, who
have retained a separate copy.

The professors have been told, moreover, that the British refuse “to address
the question of declassification until they [have] completed their review of all
their wartimo documents,” although there is no indication that they pose any
objection to declassification based on the contents of the documents, [Exhikit A
to Plaintiffs’ Memorandum of Law in Support of their Motion for Sumrary
Judgment, Wolfe v. Froehlke, Civil Action No. 2277-72 (D.D.C.)]. In defending
its claim of exemption, the government has candidly declined even to include
an assertion that disclosure would cause significant injury to our relations with
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Great Britain or any other country, and rests its case entirely on the assumption
that the court will not review the documents which can be withheld solely
beeause the British have not concurred in their release. In short, these important
historical documents are being withheld solely for administrative reasons, and
even then, for the administrative convenience of a foreign government.

(b) “Matters releted solely to the internal personnel rules and practices of
an ageney” 1§(0) (2)1.

The second exemption should have caused no problems at all, but it has.
Part of the difficulty stems from a conflict in the legislative history. ‘While
the Senate Report took the position that the exenmption did not cover informa-
tion pertinent in any way to persons outside an agency,® the House Report
treated it as somewhat broader in scope.t

Since the sole purpose of the exemption is to prevent persons outside the
agency from disrupting matters which are solely internal and unrelated to the
public, a broad interpretation does not seem justified. Aceordingly, we welcome
the amendment proposed in IELR. 5425 which would limit the exemption to
“internal personnel” matters ‘“‘the disclosure of which would unduly impede
the functioning of [the] agency” [Sec, 2(a)].

The abuses to which the existing language has been subjected are illustrated
by two ACLU cases. In one case, mentioned in our previous testimony, we are
representing a journalist who is seeking to be accredited as a reporter to cover
the White Iouse, He has been denjed press credentials. Seeking a statement
of reasons for the denial, he was informed by the Sceret Service that the infor-
mation was exempt from disclosure because it would reveal “internal practices”
of the Sceret Service within the terms of subscetion (b) (2). In this case, there-
fore, the exemption was used to par discovery of information pertinent to the
apparent denial of a First Amendment right, and our client was forced to go
into litigation to find out why he was barred from the White House.

In another case also briefly touched upon in our testimony last year, editors
of the New York University Law Review have attempted to obtain “ganitized”
ease studics of the well publicized disciplinary hearings at the United States
Air Force Academy in order to document an article on military diseipline. The
Air Force refused to disclose, relying solely on the “privacy exemption” [sub-
section (b) (6)]. The Distriet Court held that this exemption was inapplicable.
Wevertheless, the court also held, sua sponte, that the records were exempt under
subsection (b) (2), notwithstanding the fact that the Air Force itself had gen-
erated considerable public debate about its “Cadet Honor Code” by defending
it in press conferences, The White TIouse in November 1972, a month before the
Court’s decision, issued a press release announcing the completion of a presi-
dentinl study of morale and discipline at the service academies. Tn short, the
documents sought were considered to be important to persons outside the Acade-
my. and for this reason the Air Foree did not rely on the (b)(2) exemption
which the court held applied. Rose v. Department of the Air Force, —— F. Supp.
(S.D.N.Y. Dee. 29, 1972). .

The district court’s decision in Rose also raises a serious question about the
power of a court to disregard the burden of proof requirement of the statute.
We rocommend that Congress make it crystal clear that the burden is on an
agency to show that it is entitled to exemption, and that a court is therefore
without jurisdiction to deny disclosure on a ground not presented by the agency.
Any other interpretation is inconsistent with the fact that the exemptions are
intended to be permissive not mandatory.

(e) “Trade secrets and commercial or financial information obtained from @
person and privileged or confidential” [§(b) (H)].

The fourth exemption is amended by both bills, but the formulation in Sec.
2(b) of ILR. 5425 is the more sensible of the two.

3 The Senate Report at P. 8 explains: “[olxemption No. 2 rclates only to the internal
personnel rules and practices of an azeney. Fxamples of these may be rules as to person-
nol’s usn of pavkine facilitics ov regulation of lunch hours, statemonts of poliey as to slck
leave, ard the 1ite.””

+The House Committee Report states at P. 10 “fm]atters related solely to the internal
personnel rules and practices of any agency, nperating rules, guidelines, and manuals of
procedure for Government investigators or oxaminers would be all exempt from dis-
closure.’ The Attorney General’s Memorandum at pn. 30-31 accepts the House interpreta-
tion without so much as a passing reference to the conflict between the two reports.
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The problem with the existing exemption is that it has been claimec by
agencies and sometimes interpreted by courts to apply to non-commercial and
financial information which the agency rather than the perscn who provided the
information claims is confidential, As we pointed ouf in our testimony last spring,
agencies have denied disclosure of (locuments under subsection (b) (4) which
are confidential but not commercial or financial in nature, e.3., Barcelonets
8hoe Corp. v. Compton, 271 T, Supp. 591, 594 (D.P.R. 1967) (statements of per-
8ons given in confidence to NLRB agents in connection with rhe investigation of
an unfair labor practice) ; of. Tobacce Institute v. FTC, Civ. No. 3035-67 (D.D.C.
1968). On the other hand, agencies have also refused under this exemption to
disclose comumercial information even though it was not “ottained from a per-
son” but was developed by the agency. We had a client last year, for example,
who was a nonprofit educational corporation, This organizstion requested the
Army to supply it with data about a new «8-millimeter film projector the Army
had developed. Even though the Army had no commercial intercst in the pro-
Jector, the data was withheld for more than three months under a claim of the
(b) (4) cxemption. On a final administrative appeal, under threat of litigation,
it was released.

Only a few courts have applied a properly restrictive interpretation to subsec-
tion (b) (4). In Consumers Unioa v. Veterans Administration, 301 F. Supp. 798
(S.D.N.Y. 1969), a case brought by an ACILU General Counsel, it was held that
information to be exempt had to be (1) privileged or confidential, and (2) com-
mercial or finaneial or a trade secret, and (3) obtained from a person outside
the agency. See also Grumman Aircraft Corporation v. Rencgotialion Board, 425
F. 24 578 (D.C. Cir. 1970). This is now made clear by the amendment proposed
in H.R. 5425, vshich we support.

The amendnient contained in Sec. 193(a) of H.R. 4960 seems both superfluous
and confusing. Insofar as an agency has obtained informution “from a person
under a statule specifically conferring an express grant of confidentiality,” that
information should be exempt from cisclosure under subsection tb)(3) of the
Act. On the ocher band, by permitting an agency to confer a “pledge of confi-
dentiality” on the person supplying it, the agency is given an cpportunity to
claim the exemption even when the outside “person” does not require protection.

We believe that the burden of just fying any claim of confidentiality in this
commercial ar2a should be placed on the person submitting the information, and
that the agency should disclose all such information unless its supplier can baar
this burden. Apparently this is the practive of the Environmental Protection
Agency, and it should be recommended to cther departments, [Sec Administra-
tion of the Freedom of Information Act, Twenty-first Report by 1he Committee
on Government Operations, 92nd Conyg., 2nd Sess. (Sept. 20, 1972), at 34].

(d) “Inter-agency or intra-agency menorandums or letters which would not be
available to a party other thawm an agency in litigation with the agency”’
[§ (v) (511

The internal memorandum exemption is one of the muddiest areas in rhe
statute. It is unfortunate, therefore, :hat neither bill comes to grips with rhe
needs to require agencies, whenever feasible, to separate fact from advice. This
problem was discussed in our testimony last year, as well as ia the testimony of
other witnesses.

It is unnecessary to repeat the numerous examples contained in the subcom- &
mittee’s earlier hearings of refusals by courts as well as ageacies to limit this
exemption to policy matters. While it is reasonable to exempt documents in
which “facts” and ‘“policy” are “inextricably intertwined,” it is unreasonable
automatically to apply the exemption to documents which contain any element
of “policy” or “advice”, however inconsequential.

Justice White addressed this problem in his opinion for the majority in Mink.
In explaining ‘why Congress had rejected an earlier version of the exemption,
which way limited to internal memorarnda “dealing solely with matters of law or
policy,” 41 U.8.1.W. at 4206, Justice White pointed out that

. . the change cannot be read as suggesting that ell facltual material was
to be rendered exempt from compelled disclosure. Congress sensibly dis-
carded a wooden exemption that could have meant disclosure of mani-
festly private and confidential policy recommendations simply because the
document containing them also happened to contain factval data. That de-
cision should not be taken taken, however, to embrace an equally wooden
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excmption permitiing the withholding of factual maierial otherwise avail-
able on discovery mcrely because it was placed in a memorandum with
matiers of law, policy or opinion. 41 US.LW. at 4207 [emphasis added].

The opinion went on to recommend flexibility in applying the exemption and
suggested that agencies and courts wherever possible should make available
to persons seeking documents under the Act “purely factual material appearing
in those documents in a form that is severable without compromising the private
remainder of the documents.” Id.

This is sound advice. In our view it should be embodied in an amendment to
subsection (b) (5) of the Act, since experience has shown that agencies and,
to a lesser extent, courts are reluctant to adopt such flexibility on their own:
initiative.

The amendment proposed in Sec, 101 (b) of H.R. 4960 would only make mat-
ters worse. Agencies should not be invited to withhold documents “which contain
[presumably in small as well as large part] recommendations, opinions, and ad-
vice supportive of policymaking processes.” This broad language is apparently
contradictory of the provision in Sec. 102 of the same bill, which expressly re-
quires an agency, where possible, to separate exempt from nonexempt material.
It is this latter approach which should govern the internal memorandum ex-
emption, as well as the other exemptions. Accordingly, Sec. 103(b) of ILR.
4960 should be delcted, and a provision similar to Sec. 102 of that bill should be
added to H.R. 5425.

fe) “Persommnel and medical and similar files the disclosure of which would

constitute a cleerly unworranted invasion of personal privacy” [§ (b) (8)1.

The only change proposed for this exemption is contained in Sec. 2(c) of

\ H.R. 5425, which would substitute “records” for “files”. According to Chair-

man Moorhead the purpose of this amendment is to “close another loophole in

the Act whereby releascable information is often commingled with other types

of information in a single ‘file’, and therefore withheld.” CONG. REC. H. 1590
(March 8, 1978). This seems sensible.

In our earlier testimony, however, we proposed an additional amendment
which I wish to press again. It should be made clear that personnel or medical
files’ can be released if the private and personal material is deleted. The ex-
emption must not be used to allow the withholding of unobjectonable material
merely because it is contained in the same file as material that invades a per-
son’s privacy. In fact, as suggested in Sec. 103 of FL.R. 4960, whenever exempt
matter is mixed with non-exempt matter, the agency bears the burden of
separating the non-exempt matter and disclosing it.

Very few agencies have adopted this practive of “sanitizing” records in order
to protect personal privacy rather than merely withholding them, but the courts
have generally compelled them to do So whenever possible. See, e.g., Wellford v.
Hardin, 315 T. Supp. 768 (D.D.C. 1970), aff’d 444 ¥ 2d 21 (4th Cir. 1971) : Grum-
man Aircraft Corporation v. Renegotiation Boerd, supra; Rose v. Department
of the Air Force, supra. The District Court in Rose summarized this practice as
follows : :

N Revelation of a set of facts absent some type of association with a person's
name seems to us incapable of invading anyone’s personal privacy. It is only
the identifying connection to the individual that casts the personnel, medical,
and similar files within the protection of the sixth exemption. The Act and
courts following the Act, therefore, permit deletions of exempted portions
of documents but then order the remainder to be released. Rose v. Depart-
ment of the Air Force, supra, Slip Op. at 4-5.

In order to commend this approach to the agencies, subsection (b) (8) of the
Act should be further amended to require the deletion, where feasible, of names
or other identifying characteristics from records the disclosure of which would
otherwise constitute a clearly unwarranted invasion of personal privacy.

(f) “Investigatory files compiled for law enforcement purposes except to the
extent available by law to a party other than an agency” [§ () (7)].

The investigatory files exemption as originally drafted suffers from two princi-
pal abuses: “investigatory” has been defined too broadly by most agencies, and a
“law enforcement purpose” has been regarded as a permanent shield, even when
a law enforcement proceeding has been concluded or foreclosed and no prejudice
could result from disclosure.

H.R. 5425 and IL.R. 4960 each addresses a different abuse. Sec. 2(d) of H.R.
5425 significantly clarifies the meaning of “investigatory” by requiring a record
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withheld under this section to be for u “specific law enforcement purpose” {em-
phasis added]. Even then the record cannot be withheld if it relates to “scientific
tests, reports cr data,” or “inspection “eports which relate to health, safety [or]
environmental protection,” or if it is 1 record underlying o public policy stete-
ment or a rulemaking. These narrowing provisions would go far toward prevent-
ing a recurrence of cases where uncorscionably broad agency interpretations of
the exemption were not repudiated uniil they reached the court of appeals. E.g.,
Weishery v. Department of Justice, — F. 24—, 41 L.W. 2470 (D.C. Cir. ¥eb. 28,
1973) (request for spectographic analyses of bullets which killed President
Kennedy) ; (‘etman v. NLRB, 450 . 24 670 (D.C. Cir, 1971) (request for naraes
of union members eligible to vote in union election; list maintained by agency
pursuant to its own adjudicative decision) ; Wellford v. Hardin, 444 F. 2d 21
(4th Cir. 1971) (request for letters of warning already sent o meat processors
about possible violations of federal law).

Sec, 103(¢) of H.R. 4960 is apparently aimed at curbing the oiher principal
abuse. This amendment would requirz disclosure of an investigatory “record”
unless there was, inter alia, “a genuine risk to enforcement oroceedings.” This
language is consistent with the origiral Senate Report which pointed out that
the purpose of the (b) {7) exemption was to permit the withholding of “files pre-
pared . . . to prosecute law violators, . . . the disclosure of [whieh] could harm
the Government's case in Court.” 8. Rapt. at 9 [emphasis added]. Unfortunately
the agencies have not taken such a narrow view of the exemption, and courts have
often found it necessary to compel ther to release “dead files.” See, e.g., Weisberyg
v. Department of Justice, supra, (investigatory information concerning Kennedy
assassination now more than nine years old and not held for law enforcement
proceedings) ; Bristol-Myers v. FT0, 424 ¥. 2d 935 (D.C. Cir, 1970) (no further
adjudieatory proceedings, contemplatel) ; Wellford v. Herdin, supra, (no danger
of “premature discovery by a defendant”) ; Schapiro & Co. v. SEC. 339 K. Supp.
467 (D.D.C. 1972) (disclosure of investigative information compelled six years
after being compiled) : Cooney v. Sun Shipbuilding & Drydock Company, 208
B, Supp. 708 (E.D.Pa. 1968) (no canger of “premature disclosnre” of an agency's
case).

‘A combinntion of these important arnendments is essential if excessively broad
interpretations of the investigatory files exemption are to be avoided. In the
Weinstein case referred to above, for exanple, an entire investigatory file con-
taining voluminous documents between 25 and 40 years old is being withheld
under a blankot claim of exemption, The law enforcement purpose for which the
documents were originally compiled was fully served more +han twenty years
ago. To the extent that the privacy of innocent persons or live informers weuld
be invaded by release of the documents, or that live informers would refuse
to cooperate further, I see no reason ‘why the deletion of names and identifying
information from the documents weiw'd not be sufficient. In any event, I believe
that this cace underscores the need for the amendments contained in H.R. 0425
and H.R. 4960.

(9) Should the exemptions apply to requests for information by committees of
Congress?

H.R. 5425 would amend subsection (¢) of the Act to provide that none of the
exemptions shall authorize an executive ageney to withhold records or informa-
tion from Congress [Sec. 3], This is an exiremely important amendment which
we support with one reservation.

Professor Norman Dorsen and I testified this morning on Lehalf of the ACLTU
before a joint committee considering the jusue of executive privilege. Our posi-
tion is contained in a paper, “Executive Privilege, the Congress and the Courts,”
which has been submitted for the record.

We agreed that the Executive has no inherent Constitutional power to with- .

hold information from committees of Congress if such information is germane to
a proper legislative inquiry, as defined by the Supreme Court in Watkins v.
United States, 554 U.S. 178 (1957). However, we take the position that all three
branches of the federal government have an implied consfitutional power to
protect their internal decision-making processes by withholding advisory com-
munications. This means that judicial law clerks and legislative assistants as
well as officials within the executive branch cannot be forced to reveal what
“gdvice” they gave to their superiors or associates.

The principal justification for this narrow but important privilege is that
the development of public policy will be harmed if individaals in governraent

i
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cannot rely on the confidentiality of their communicated opinions. Freewheeling
debate among colleagues and the presentation of iconoclastic ideas are in-
hibited if the prospect looms of later cross-cxamination. A tragic example of
such inhibition was the stagnation of American policy toward China in the wake
of the eensorious treatment of China experts such as John Paton Davies, who
courageously anticipated American Far Eastern Policy twenty .years too soon,
and paid dearly for their foresight. The Joe MeCarthy era brings to mind many
other tragic examples, To require all advice to be subject to often unfriendly
scrutiny would surely dry up many sources of innovation and truth.

Wo have, therefore, attempted to block out as follows, the. extremely broad
boundaries of proper Congresgional inquiry into Executive matters:

1. No executive witness summonced by a congressional committee may refuse to
appear on the ground that he intends to invoke a “privilege” as to all or some of
the questions that may be asked.

If an employee of the executive branch is directed by a supcrior not to testify
he should make himself available to explain the reasong for the refusal. Con-
sress is entitled at least to this. Any other rule—and we fear that it is the rule
by which we now live—opens the door wide to unjustified and even arbitrary
aswertions of privilege, and to the denial to the legislative branch of informa-
tion it rightfully seeks in order to carry out its constitutional responsibilities.

2. a. A witness summoned by a congressional committee could claim advice
privilege only when accompanied by, and at the direction of, the Attorney Gen-
cral, Deputy Attorney General or Counsel to the President, who would assert
that they were acting at the direction of the President personally.

b. A witness may decline to answer guestions about recommendations, advice
and suggestions passed on to superiors or associates for consideration in the
formulation of policy. (Nor may Congress question others, including the superiors
or associates of an employec, nbout such advice.)

¢, An Individual summoned may not decline to answer questions about policy
decisions that he personally made or personally implemented. Whatever the fitle
of an individual, and whether or not he is called an “advisor,” he should be ac-
countable for actions that he took in the name of the government and decisions
that he made leading to action on the parts of others.

d. An individnal summoned may not decline to answer questions about facts
that he acquired personally while acting in an official capacity.

e. Congress may also require answers to questions about actions or advice
by executive officials which it has probable cause to believe constitute criminal
wrongdoing or official misconduct, such as the anti-trust settlement with ITT,
as well as the Watergate events. In such situations, of course, individuals sum-
moned before Congress are entitled to exercise their constitutional rights, in-
cluding, for example, the privilege against self-incrimination.

f. Past employees of the executive branch should also be able to exercise the
privilege because the possibility that adviee given in confidence might be re-
vealed after an employee left the government could also have an inhibiting effect
on free interchange. If called upon to review the exercise of a privilege over
advice given by a former employee, a court in accommodating the respective
interests of the legislative and executive branches might well conclude that the
privilege is not permanent but expires after a given period of time—for example,
a set number of years after a change in administrations, or the death of the
former advisor.

. 3. a. Documents could be withheld from Congress or a committee of Congress
only on the personal signature of the President.

b. The privilege should extend not to entire documents but only to those por-
tions of documents that embody the criteria set out above to justify an exercise
of “advice privilege.” .

III. ADMINISTRATION AND ENFORCEMENT

The administrative and enforcement provisions contained in section 552 {(a) are
also in need of amendment, as illustrated by the many examples of agency foot-
dragging contained in the subcommittee’s excellent report issued last fall.
While the purpose of the existing administrative provisions of the Act is to re-
quire agencies to establish orderly procedures that are consistent with prompt.
and full disclosure, section 552(a) contains a variety of weaknesses and
ambiguitics’ which require amendment. Many of these problems are addressed
by H.R. 4960 and H.R. 5425.
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(a) Formal requirements for requests

The statute currently requires agencies to process requests only for “iden-
tifiable records,” thus placing an initial burden on the person making the re-
quest to be specific. This seems reasonable. Iu practice, however, the “identifiable
records” requirement has become a tool for agencies to frustrate the statute
by requiring a higher degree of specificity than any member of the public
could reasonably be expected to satisfy. This problem was illustrated by many
of the eurly agency regulaticns. 'The Renegotiation Board required the appli-
cant to supply the date, addressce, and the “title or sibject matter” of the
record sougzht or to give an explaration for the failure t¢ specify each of these
matters. 32 C.F.R. § 1480.6(b) (1970). The prescribed forms of the Justice and
Commerce Departments also reguired very detailed specification. HEW regu-
lations, although not as rigid, could be read to require with some inflexibility
that the applicant supply specific details such as date, auther, addressee, and
topic. HEW, 45 C.F.R. §551(c) (1970). See also HUD, 24 C.F.R. § 16-13(a)
(1970) ; CAB, 14 C.F.R. § 310.6 (b) (1970).

The identifiability requirement Las even been used by agencies as & basis for
denying requests for records which in their view are too “voluminous” to make
available. In our Weinstein case, described above, for examnple, the plaintiff has
specified the FBI records he seeks in great detail, and the government in its
responsive pleadings has itsel? identified the contested documents by date, file
number, and size, claiming nevertleless that they are not “identifiable” within
the meaning of the statute because they would be too difiicult to produce cven
if they were not covered by any exemption, This is apparently s common agency
argument, und it is generally not abandoned until a ease reaches the conr: of
appenis. The argument is ofter. effective, therefore, in frustrating requests, See,
e.g., Wellford v. Hardin, supro (request for all letters of warning issued tc meat
and poultry processors over a five year period rejected by Department of Agricul-
ture) ; Getman v. N.L.R.B., supre (request for names and addresses of all em-
ployees entitled to vote in approximately 35 union elections rejected by NLRE) ;
Bristol-Myers v. FTC, supra (request for all information compiled by agency
concerning certain snecified medicines rejected by FT'C).

In light of these abuses of the “identifiable records” requirement, the amend-
nient proposed in section 1(b) of H.R. 5425 is important. Agencies would he ov-
dered to process “any request for records which (A) reasonably describes such

“records....,” and the word “identifiable” would be deleted from the statute. It
‘should be made clear in the legislative history that at a minimum an agency
could not refuse to process a request which did not identify a document hy is
“internel symbol, or its date, or its author, or its addressee, nor could an ageney
‘refuse o cousider a request for documents simply because it rezarded them as
too voliminous to produce.
U A rélated amendment offered Ly section 1(a) of ILR. 5423 would require ngen-
cles “promptly [to] publish and distribute (by sale or otherwise) copies of ! the
"adjufﬁcative proceedings, statements, of poliey and administrative manuals 2f-
‘fectinig members of the public whick are not published in the Federal Register
‘but are required to be released unde: subsection (a) (2) of the Act. These docu-
ments are currently required to be made “available for public inspection and
copying,” but in practice they are often withheld because agencies find it “buir-
densome” to :nake them available pursuant to isolated requests.

Another way of tightening up the formal requirements for requests which is
not suggested in either of the bills would be to regunire agencies to establish a
uniforin schejule of costs for retrieval and duplication of records. Such costs
currently range as high as 75 cents par page, with additional fees being charged
for roittine retrieval. I"eeg should be strictly limited to the actual and direct out-
of-pocket expense to the government,

(b) Ezhausting edminisirative remeliecs.

The only constraint under whizh agzencies are eurrently placed by the statuie
in processing requests is that they mast make records “promptly available.” As
the committee’s report sadly demonstrates, however, many recaleitrant agencies
have followed the burcaucratic maxira that “time is the best administrator.”

As we pointed out in our testimony last spring., requests are often pencing
for months while ageney records are being “located” and “reviewed.” A primary
reason for the deiay appears to be the difficulty in getting the necessary officials
to turn away from other matters and review the request. Gianella, Agency Pro-
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cedures Implementing Freedom of Informeation Act: A Proposal for Uniform
Regulations, 28 Ad. L. Rev. 217, 223, Another reason why an agency may be in-
clined to drag out matters is the hope that the passage of time will exhaust the
applicant’s interest in the documents that the agency is reluctant to produce.
This is undoubtedly the reason why so few journalists have found the statute
worth using at all,

In one case that we described last spring, we made a request by letter to the
Justice Department’s Internal Security Division. Two months after we requested
information by letter we were informed that we had to complete the proper form.
After we sent a complete form, more than two additional months elapsed before
we were informed that the record we requested did not exist, In another case,
involving the United States Parcle Board, more than two months passed afler
we had made several telephone requests for a new set of parole criteria being
used by the Board before we were orally informed that we would not receive the
criteria. A demand letter was sent to the Board’s counsel, threatening suit if we
did not receive the information within twenty days. On the twentieth day, the
Board’s counsel by telephone informed us that he was almost certain we would
be provided with a copy, but that he needed a couple of more wecks to clear re-
lease with others in the agency. Among the “reasons” given for this delay, the
counsel stated that the Department of Justice was having difficulty deciding
which office should handle our request, since it did not wish to concede that the
Parole Board was an “agency” within the meaning of the Act.

Both HL.R. 4960 and H.R. 5425 contain detailed amendments which attempt
to fill the current statutory void regarding the delays so often experienced in
exhausting administrative remedies. The general rule proposed by both bills is a
10-day period for agencies to respond to initial requests, and a period not exceed-
ing 20 days for response to administrative appeals., H.R. 4960, however, is more
flexible than H.R. 5425 and permits an additional period for agencies faced with
complex requests.

Since many of the administrative problems in the statute result from the
failure of the agencies to employ their public information offices to expedite
routine requests, we tend to favor the strict approach taken by H.R. 5425. Routine
requests should be answered {mmediately, and only the more complex should
take as long as 10 days. Furthermore, of the five exceptions to the ten-day rule
contained in H.R. 4960, the first four relate only to technical problems in produc-
ing the records. These problems are at least partially dealt with in scetion 1(¢)
of H.R. 5425, which requires agencies to make records available “ag soon as
practicable,” after determining within the 10-day period whether they are sub-
ject to releaze. The fifth exception to the 10-day rule in ILR. 4960 ig the only
substantial one, but we feel that it is contrary to the purpose of the Act.

Accordingly, if an agency has not responded within the 10-day period, a person
making a request should be deemed to have exhausted his administrative
remedies, which, of course would still be no assurance that a court would find
that he is entitled to the information. In any event, by being forced to follow
a strict 10-day rule, the agencieg will find it necessary to routinize their handling
of requests under the Act and to limit the bases for their decisions on whether to
release information strictly to the criteria set forth in the statute.

We also support the amendment in section 1(e) of H.R. 5425 which would re-
quire agencies to fille within 20 days an answer to any complaint filed in court
by a person seeking to enjoin the agency from withholding information. The

w current 60-day period is both unneccessary and counterproductive. It ig unneces-
sary because by the time an agency is hauled into court, it has necessarily formu-
lated its legal position in its letters denying the information sought on an admin-
istrative level. The 60-day period is counterproductive because it merely exacer-
bates the problems of delay which make the statute useless for any person in
need of information in a hurry.

{¢) Mandatory injunctions

Section 301 of H.R. 4960 would make mandatory the injunction relief which
a court merely “has jurisdiction” to grant under the existing statute. This is an
important amendment which we enthusiastically support.

As we pointed out in our testimony last year, there is an unfortunate absence
of any language in the statute requiring the courts to order disclosure of docu-
ments 1}n1ess they are specifically exempted. Because the statutory language and
the legislative history both imply in the strongest terms that enforcement is
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mandatory, the absence of aBy express provision must be considered a Congres-
sional oversight. Indeed, the implication of subsection (c¢) could not be clearer:
This section does not authorize withholding of information or limiting the
availability of records to theé public, except as specifically stcted in this
section. [Fmphasis supplied.}
The Senate Report echoes this language in deseribing the purpose of the statute
as “establish[ing] a general philosophy of full disclosure uniess information
is exempted unider clearly delineated statatory language. . . .” Sen. Rept. No. 15,
at 3. Bee also American Mail Line, Lid. v. Gulick, 411 F. 2d 696 1.C. Cir. 1969).

Unfortunately. the lack of explicit language about judicial enforcement has
created a vacimun which some courts have filled by asserting &n equitable dis-
cretion to deny relief even when the infcrmation sought is not exem;:t under the
Act. In Consuners Union of the United Statcs v. Veterans Administration, 301
F. Supp. 796 S.D.N.XY. 1969), for exariple, the court found that none of the
records was excrapt from disclosure, but upheid the agency in part after balanc-
ing the equitie+ to determine whether disclosure would do “significantly greater
harm than good.” 301 F. Supp. at 806

A related problem resulting from the absence of a provision for mandatory
injunctions like the one contained in FL.R. 5425 is that a court can disregard an
agency's failure to carry its burden of proof and decline to compel disclosure
when it believes that the informatien is exempt for a reason not claimed by the
agency. This is what happened to our clients in Rose v. Departmeni of the Air
Foree, discussed above. In that ease the privacy exemption had been claimed by
the Air Force as & basis for withhcldingz the Honor and Ethics Code ease sum-
maries sought by the plaintiffs. As we have seen, the court held that the Air
Force had failed to prove the applicability of the privacy exemption, but it
nevertheless refused to grant an irjunction on the ground that the “personnel
records” exemption never claimed by the ageney was applicable.

The mandatory injunction requirement in section 301 of II.R. 4360 properly
would eliminate the equitable balancing of Conswmers Union and the judicisl
discretion of Rosc, and would further strengthen the affirmative thrust of the
Act. Agencies woiild be less inclined to persist in withholding information nect
clearly covered by one of the exemptions if they knew that the role of the
courts was strictly limited to reviewing the grounds for administrative denials
of relief.

1V. CONCLUSION

An important feature of both H.R. 5425 and H.R. 4960 is that they would create
the machinery for continuous congressional oversight of the information prac-
tices of the federal government. We endorse both the Freedom of Information
Commigsion which would be established as a permanent regulatory body under
H.R. 4960, and the annual information reports which the agencies would be re-
quired to submi to Congress under section 4 of H.R. 5425. This oversight ma-
chinery would hopefully carry through with many of the tisks which this
subcommittee has so admirably been performing in recent years.

In theory, the Freedom of Information Act symbolizes Congress performing
its most essential role—that is, placing a check on the tremendous growth of
execufive power, Many wise observers have pointed out that the power of the
nresidency has grown during the Cold War era precisely because of the increas-
ing secrecy with which the President has acted during this period, most notably
in foreign affairs. Senator Stuart Symington, for example, recently pointed out
that he has, a« e put it, “slowly, reluctantly and from the unique vantage point
of having heen a Pentagon official and the only member of Congress to sit on
both the ¥orcigm Relations and Armed Services Commitiecs concluded theit
executive branch secrecy has now developed to a point where secret military
actions often first create and then dominate foreign policy responses.” [Quoted in
“The Pentagon: Papers and the Public,” Freedom of Informaticn Center Report
Noa. 0013 (17, Mo, July 1971) .7 o

The Freedom of Information Act. therefore, is so important to the @emocratic
character of our seciety that T can think of few problems tha® requnire greater
attention from Congress. To be sure. problems of executive privileze and other
forms of government secrecy cannot be cured by the Information Act alone, but
the statute shorld be a serious and effactive beginning for open gnvernment. I
believe the Act is concerned very much with the First Amendment and what that
means to our =qciety. And if it means that the Congress, in order o effecinare
this First Amendment interest, must take mnre of a role than it has before in
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scaling down government secrecy, then it must take that role or it will soon find
that many of its own constitutional powers have been forever swallowed up by
the President. As James Madison pointed out prophetically more than two cen-
turies ago:

) Knowledge will forever govern ignorance, And a people who mean to be

their own governors, must arm themselves with the power knowledge gives.
A popular government without popular information; or the means -of ac-
quiring it, is but a prologue to a farce or a tragedy, or perhaps both.

Mr. Moormizap. I would hope, Mr. Shattuck, that you would take a
little deeper look into the Fresdom of Information Cormmission which
is proposed by Mr. Horton’s bill because the more T study it the more I
think it offers some opportunitics for putting some flexibility into the
act. For example, you mentioned that we did not attack the problem
of high eosts charged for search and copying. A member of the full
committee, Congressman ITanrahan, came up with a proposal that if
we establish the Freedom of Information Commission, that it, in ef-
fect, could establish a fee schedule. It would give us flexibility if one
agency could conclusively demonstrate that its search fees were more
expensive than another agency’s search fees, or the documents were
more difficult to photostat or something. T cannot imagine how this
would come up, but it conceivably could, and this I think is one way
of handling both the standardization of the search and the copying
fees. '

It might also be that if executive branch witnesses made a good case
that because some agencies are so regionalized that to give an answer
to an FOI request within the 10 days is really impossible. Maybe the
Commission could be used as an escape valve there, providing that the
10-day time period must be observed unless the agency files a state-
ment with the Commission as to the reason why it cannot. Incidentally,
the role of such a commission could be restructured. It does not have to
have the same construction. Bat, T think it could be used to overcome
some of these objections, some of which may be legitimate on the part
of the agencies, not many, but some of them might be.

Mr. Suarruek. I think you are right. Actually there is a danger in
legislating essentially administrative matters, 1 agree with you that
perhaps some of the more technical amendments that we would favor
but that did not scem to be in either of the bills could be taken care of

« by a commission. But, the danger I think is that you really want to put
the burden squarely on the agencies themselves to comply. And I think
without really having given it much thought it may be difficult to set
up an independent commission which can take a lot of the heat off
the agencics, even though it is a commission that would clearly be re-
sponsible to the Congress. For example, I think your report of last
September pointed out that one of the ways in which the act would
be tremendously strengthening administratively would be to require
cach agency to set up its own freedom of information office, and proc-
ess all complaints, all demands and requests for information through
that office, That is not inconsistent with setting up a commission to be
sure, but T suppose one would want to think very hard about whether
& commission might be regarded by the agencies as a way for them to
escape having to really think hard about the administrative problems
under the act. o o — _

Mr. Mooriiap. Well, T certainly would niot want that result to hap-
pen, but your cautionary words will be takento heart. - -
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Mr. Gude?

Mr. Gupr. No questions, Mr. Chai ‘man.

Mr. Moorniran. Mr. Phillips?

Mr. Pmivries. I just wanted to say how much the staff appreciates
this very excellent and detailed stazement, Mr. Shattuck. As last year
when we were working on the draft report, we found your testimony
and statement of extreme value to ns, and I know the seme thing will
apply to your statement today.

Mr. Sratruck. Thank you.

Mr. Purnmes, I was interested in your reference to the request for
the National Security Study Memorandum. I do not know whether
you identified it for the record or not, but that is NSSM-113, dated
January 15, 1971. We share your hope that this very important mem-
orandum will soon be made available to the subcommittee.

T have no further questions, Mr. Chairman.

Mr. Mooritzap. Well, Mr. Shattuck, just a few quick ones. Do yon
think the 10-day requirement in the statute for decision as to whether
information will be furnished is a reasonable time?

Mr. Sriarroek. Yes; I think it is a reasonable time.

Mr. MooruEap. And what about the 20-day period for appeal? s
that a reasonable time?

Mr. Suarruck. Well, that might be a bit on the long side, but I guess
not being an administrator I may not be entitled to complain abont
that. I think that the important thing, though, is what I was trying wo
highlight in the testimony. I favor your approach in IL.R. 54925 of
being really quite strict with the time. I do not see any reason why if
the administrative machinery is set up—and I do not think it has
been in many agencies, at least properly set up—that ordinary te-
quests could not be processed almost immediately. And it is our ex-
perience that ordinary requests receive no expedited treatment. They
take just about as long as the hard requests. There may be a few ex-
ceptional cases where you need more than 10 days, but there must be
sgantletway to resolve that rather than writing exceptions into the
statute.

Mr. Moorimap. What is your thought about the portion of the bill
that permits the courts to assess the Government for reasonable attor-
ney fees and court costs in cases where the Government has failed to
prevail?

Mr. Suamoer. I think that would encourage people to exercise
their rights under the act. T am not sure that it would be a deterrent
on the Government against withholding information, unless the fel-
low who was in charge of making: that initial decision that was wrong
somehow or other felt the pinck. himself. It must ba pretty easy to
spend Government money in denying requests for in‘ormation, but I
think in general it is an excellent suggestion. I do nct know whether
it would work as a deterrent.

Mr. Moorirap. Mr. Cornish ¢

Mr. Cornysa. Thank you, Mr. Chairman. As usual, Mr. Shattuck, I
think the American Civil Liberties Union has really done a magnifi-
cent work here in its presentation.

Do you find difficulty or any resistance on the part of people when
you remind them about the Bill of Rights? Do they hate to be re-
minded about that?
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Mr. SaarTuck. I do not know whether they hate to be reminded, but
the Gallup polls never helped us very much. Sometimes they cannot
recognize them. ) . .

Mzr. Cornisir. Do you think there should be administrative penalties
for withholding ¢

Mr. Suarruck. I think that would be a more cffective deterrent
than would attorneys fees. I think that the attorney fee provision, as I
said to the chairman, would encourage people to sue, perhaps spuri-
ously, but presumably not because they obviously would not recover if
they had a ridiculous case. The prospect of recovering attorneys fees
might provide an incentive to use the act, but I do not think it would
provide a deterrent for governmental misuse. An administrative pen-
« . alty I think would be a better way to approach the deterrent problem.

Again, T am just not familiar enough with how the agencies operate,
a}nd you are probably much better qualified than I am to answer
that.
Mr. Cornisa. Of course, the Justice Department, you know, does
not have a very good record in these decisions. As a matter of fact,
I think they have lost two-thirds of their cases, and I think that one
of these days OMB or somebody eclse is going to say, “Look, you know,
too many of these cases are golng to court, and you are losing them,
and it is costing a lot of money.” OMDB does not seem to have any re-
luctance to express such an opinion about any other Government
Agency activities, and I do not think it would be inhibited from criti-
cizing the Justice Department on that score. _
Mr. Suarruck. Tt is extraordinary that that is the track record be-
cause what I find is the most useful Government document in the
whole Freedom of Information Act is the memorandum prepared
by now Justice William Rehnquist cautioning agencies to think twice.
And in every demand letter that I send out I stick that right at the
end, and it has sometimes worked, I think, although nobody has ever
cited it back to me. I think the Justice Department has not given a
great Jeal of thought to the statute since that memorandum was writ-
ten, and they may very usefully rewrite it and reissue it.
Mr. Cornisiz. Thank you, Mr, Chairman.
Mr. Mooritean. Thank you very much, Mr. Shattuck. We are very
- grateful. :

Mr, Sparruck. Thank you.

Mr. Mooriizap. We will recess this hearing at this point until 2
- o’clock this afternoon.

Thank you.

[Whereupon, at 12:85 p.m., the subcommittee recessed, to recon-
vene at 2 p.m., the same day. ]

AFTERNOON SESSION

Mr. Mooriteap. The Subcommittee on Foreign Operations and Gov-
ernment Information will please come to order.

The subcommittee is very pleased to welcome back again Mr. An-
tonin Scalia, Chairman of the Administrative Conference of the
United States. :
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We look forward to your testimony today, sir. You may procesd.
If you. desire to skip over or summarize, the entire statement will be
made a part of the record.

STATEMENT OF ANTONIN SCALIA, CHAIRMAN, ADMINISTRATIVE
CONFERENCE OF THE UNITED STATES; ACCOMPANIED BY RICH-
ARD X. BERG, EXECUTIVE SECRETARY

Mvr. Scaris. Fine. T will do the best T can to skip rather than sum-
marize. The statement is as long as it is because I tried to cover so
much, rath-r than because I tried to cover so much in such length.

What I can skip is the portion at the beginning, more or less estab-
lishing the qualifications of the Administrative Confercnce to give
this sort of tastimony. I think the subcommittee knows by now we have
bhad a continuing interest in the field of public information; a large
part of our activity relates to it directly or indirectly.

[Mr. Scalia’s prepared statement follows:]

PREPARED STATEMENT OF ANTONIN SCALIA, CHAIRMAN, ADMINISTRATIVE
CONFERENCE OF THE UNITED STATES

I am grateful for this opportunity to testify on these proposals to amend
the Frecdom of Information Act, A frequent recurring theme in the 39 formal
recommendations the Administrative Conference has adopted to date has been
the need to opan the administrative process. making it more visibie, more acces-
sible, and n.orve veceptive to the suggestions and criticisms of ‘he interested
publie. In hiv restimony last year before this subcommittee at its hearings on the
adminigtratied: of the Freedom of Information Act, my predecessor, Roger (.
Cramton, printed to the recommend:tions which inost obviously look ifoward
these goals, netably, Recommendation No. 69-8, on eliminatinz exemptions from
the requirements for notice and opportunity for public commeant in rulemaking,
and. of cour<e, Recommendation No. 71-2, on principles and guidelines for im-
plementation of the Freedom of Information Act.

Qver the past year the Conference, as you may know, has adopted other rec-
ommendations gpecifically designed to help: assure a full and free flow of in-
formation to the public. Recommendation No. 72-1 adopted last June, calls upon
ageneies to establish policies to encourage broadcast of their procecdings that in-
volve issues of broad public interest. We had in mind, for exaniple, hearings
involving environmental issues, such as those concerning the ‘ocation of nuclear
power facilities, There has not yet developed, it is true, muck media interest in
the broadeast of agency proceedings, but advancing cowmmurnications tech-
nology is greatly facilitating aceess to television of programs apoealing to spe-
cialized or limited audiences. I firmly believe that television coverage of agency
proceedings is an idea whose time will soon be at hand., and the Conference
recommendation has already contributed to a more receptive attitude on the part
of a numher of agencies. =

In our effcrrs to achieve openness in government we are concerned. of course,
not only for the public’s right to know but also for the rights of porsons directly
aflected by tre Government’s action. Sometimes these interests are paraliel:
sometimes they conflict. For example, in our recommendation adopted ‘ast
December for a comprehensive revision of the procedurcs governing adverse
personnel actions against civil servica employees (Recominendation 72-8), we
proposed granting the employee the right to elect a public hearing, except in
extremely rare cases when the emrloying agency can show good cause for
keeping the hearing closed. The (livil Service Commission has recently announced
that its revized rules provide for public hearings. at the election of the empinyea,
except in a narrow category of security-type eases. In another recorwmendntior. on
parole procedares (Recommendation No. 72-3) we called for making public
more information regarding Board of Parcle standards and policies as applied
to individual cases, but with adequsate protection for the prisoner’s right of
privacy. We a'so recommended that the prizoner be allowed right to counsel, ac-
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cess to most of the material in his file, and a decision stating reasons for the
denial of parole. Because the Board of Parole has rejected this recommendation
to open its proceedings to public scrutiny, we would favor legislation requiring
the Board to abide by these principles.

In our plenary session next month we will address another problem connected
with Goverument information Dolicies—the use of agency publicity which re-
sults in unjust injury to private persons in their businesses or reputations.
This is a difficult problem, and its resolution requires the balancing of some
very sensitive policy considerations. We will consider a suggested guide-line for
agency publicity practices and a damage remedy for those injured by er-
roneous publicity. (I might add that the proposed recommendation is not aimed
at cutting back in any respect on the disclosure requirements of the Freedom
of Information Act.)

The Administrative Conference is, as you know, an advisory body, with
authority to recommend but not to command. Unavoidably, therefore, there is a
- gap—occasionally a large one—between our recommendations and agency prac-

tices. Securing agency implementation of our recommendations is an increas-
ingly significant part of our activities. In this connection we are particularly
Dleased to report to you the progress being made—and I would emphasize largely
through the cooperative efforts of this Committec—to secure agency implementa-
tion of Conference Recommendation 71~2 on the Freedom of Information Act.
Part of this Recommendation called upon agencies to reduce their fees for mak-
ing coples of documents in Government files, so that they do not exceed actual
cost. A number of agencies have responded by substantially lowering their
charges—in some instances cutting them by more than half. I offer for the record
the latest reports we have which set forth the specific reductions which have
been adopted. (Attachment A.) The Department of Justice recently revised its
regulations governing the production and disclosure of information, so that they
follow Recommendation 71-2 almost verbatim. The Department will advise of its
conclusions on the use of these procedures after an experimental period ending
this June. It is their hope and ours that these procedures will prove effective
and will serve as a model which most other agencies will be willing to adopt.

With the background of the Conference’s experience in this field, let me turn
now to the bills before you, H.R. 4960 and H.R. 5425. T will address my remarks
initially to the latter of these bills, referring to differences in H.R. 4960 as I
go along,

x* *® L » - » L 4

HLR. 5425 would make a number of changes in the Freedom of Information
Act, They can, I think, be classified in four general categories: administrative
procedures under the Act, judicial procedures in suits to enforce the Act, the
substance of exemptions from the disclosure requirements, and Congress’ right
to require the furnishing of information to itself or its committees. The provi-
sions relating to administrative brocedures are, of course, of the greatest interest
to the Conference, and it is exclusively to these procedures that our Recom-
. mendation 71-2 is directed. I will have a few comments, however, concerning
certain other provisions of this proposed legislation that have a close relation-
ship to and effect upon the administrative procedures,

- PUBLICATION OF INDEX

Section 552(a) (2) of the Freedom of Information Act now requires the agen-
cies to make available for publie inspection and copying final opinions in the
adjudication of cases, statements of policy, interpretations, and staff manuals
and instructions affecting the public, unless such materialg are published and
offered for sale. That paragraph also requires each agency to maintain availabie
for inspection and copying a “current index of such matorialg issued after the
effective date of the Freedom of Informaiion Act. Section 1(a) of ILR. 5425
would require that this index be published and distributed, by sale or otherwise.
Although not a point covered by our Recommendation, the basic thrust of this.
proposal seems reasonable. Wider distribution of indices of available materials
would undoubtedly assist members of the public in making specific requests and
might even ease the burden of agency personnel who process requests. Assuming’
that the agency is complying with the present requirement to maintain a ecur-
rent index, the only new burden imposed is the cost of publishing (I assume this
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term is meant to be synonymous with “printing” or “reproducing” and does not
refer to publication in the Federal Register) and of distributing (which latter
requirement would presumably be gatisfled by furnishing copies on request).

Nevertheless, with respect to some of the major agencies the bulk of a mere
iisting of such materials may be enormous—especially when it i considered that
the time period which the index must cover begins on July 5, 1987. Ten years
from now the size of such an index—and the cost of it, if there it to be a reason-
able fee—will be so substantial as to impair the purpose of the amendment. It
would seem desirable, therefore, to provide a cutoff date for the period with re-
spect to which the index must be published that is different from the fixed date
(July 5, 1967) from which an index must be maintained—perhaps the beginning
of the preceding fiscal year. Moreover, it seems to me that it might be more de-
sirable simply to require the agencies o provide such a printed index upon
request, rather than to require publication whether or not request has beerL
made. I suspect taere are many small agencies that have never received a request
to examine their indices, and with respect to which publication of the type here
required would b2 a sheer waste of time and money. If it is merely required that
agencies furnish an index upon request, T think it certain that principal libraries
and other institutions resorted to for information of this sort would request and
maintain copies of those indices that are indeed frequently used; while indices
rarely desired will be available on request, ditectly from the agencies involved,

T might make two other minor points about this proposal: First, it should be
understood that “current” is a relative term. The same level of currency should
not be expected of a published index as of the index now msaintained in the
agency reading room. And the recency or published revisions for an ugency that
has few documerts to add in the course of the year should not be expected to be
the same as for one of the major rezulatory agencies. Seconc, while the bill
proposes distribttion “by sale or otherwise,” the committee sho1ld not overlook
the fact that these materials could be rublished and sold today by commercial
enterprises if thare were a market for tThem, One must assume, therefore, that
sale proceeds wiil not offset the costs to the agencies of complying with section
1(a).

CONTENT 0! REQUEST

Section 1(b) of the bill would amend section 552(a) (3) to alter the description
of what the request for information must consist of—instead of a “request for
jdentifiable records” simply a request wtich “reasonably describ2s such records.”
This amendment has the apparent intention of implementing paragraph B(2) ( b)
of our Recommendation 71-2, which provides that a request should be acceptable
if it “jdentifies a record sufficiently for the purpose of finding it.” Frankly, I
prefer our language, since it sets forth with specificity the eriterion by which
the adequacy of a description is to be measured—to wit, its capacity to enable the
agency to find the document. Whereas 1n the language of the bill, it does not seem
{0 me, as a matter of pure linguistics, that the effect of the phrase “reasonably
describes” is necessarily anything different from the effect of the present oper-
ative term, “identifiable.” Nevertheless, 3ince the intended purpose of the change
is clear (and presumably can be clarified still further in legislative history) the
language of the bill may suffice. The basic purpose, as I understand it, is to re-
quire agencies to comply with eategorical requests for records if it is reasonably
possible to do so. a

DEADLINI}S FOR COMPLIANCE

Qection 1(e¢) of H.R. 5425 would implement two key provisions of our Recorn-
mendation (paragraphs B(4) and (6)) by requiring that agencies determine
within ten working days whether to ecmply with requests for information and
that they resolve appeals from denials of requests within twenty working days.
However, our recommnendation contaired certain provisions, not carried over
into H.R. 5425, to deal with situations in which the ten-day deadline may not be
feasible. These include cases in which the requested records are located elsewhere,
require a substantial process of search or of collection, or must be examined and
valuated to determine whetber they are exempt from diselosure. In such situa-
tions our Recommendation calls for allowing an additional ten working days
for compliance, or even longer where special circumstances are nresent. As I
rend ILR. 5423 it deals with the problem of such unavoidable delays by distin-
ruishing between the agency determination to comply and actual compliance. The
ten-day deadlin2 applies to the determination to comply, but the records shall be
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made available as soon as practicable thereafter., Our recommendation, on the
other hand, provides for actual compliance within ten days, with the exceptions
noted above. I think the tacit assumption of ILR, 5425 that the agency can deter-
mine whether to comply with a request before it has located and had a chance
to examine the records is unsound, and that thig provision of the bill is likely
to prove unworkable. The practical effect of the provision will probably be to
cause agencies to deny requests where the files have not been located or exam-
ined, so as to gain the extra twenty-day appeal period in which to continue their
efforts. : ‘

With respeet to this subject of the procedures and deadlines governing requests
for information, therefore, I much prefer and commend to your consideration the
provisions of section 303 of H.R. 4860. This closely follows our Recommendation,

. except in the following respects which I urge to be changed : It would impose an
outside Hmit of 40 days on compliance with or denial of the request and 30 days
on final resolution of an appeal ; unlike our proposal, it would not allow an agency
to authorize a longer delay for any reason. It seems to me that this is not a mat-
ter that can be treated so categorically, There may well arise situations in which
all would agree that a more extended delay was reasonable. It seems to me ade-
quate if {(as our Recommendation proposes) the agency must give specific reasons
for any extension beyond the deadline—which would of course enable judi-
cial review. If it is desired to be more restrictive than this, it would seem to me
adeguate to provide merely that the agency head himself must authorize such
extension, without imposing an absolute limit of 30 or 40 days. I think section
303 of HL.R. 4960 is also deficient in omitting that sentence of our Recommenda-
tion (contained in parvagraph B(6) (¢)) that would require copies of grants and
denials on appeal to be collected and indexed in a publie file, This is highly desir-
able to provide predictability for the public and to encourage consistency of
agency action. Subparagraph 6(G) of section 303 of H.R.4960 treats judicial
review in a different fashion from that which we recommended-—enabling it to-
oceur, in my opihion, prematurely. Finally, my last quarrel with section 303 is
subparagraph 6(II), which requires records to “be made available as soon as.
practicable” after determination to comply with the request, This is simply in-
consistent with the earlier paragraphs which (unlike HL.R. 5425) do not distin-
guish between agency determination to comply and actual compliance, but rather
follow the Conference’s format by applying the various deadlines to compliance
itself.

One final point I should emphasize here. Paragraph B of our Recommendation,
which includes the provisions I have discussed on the nature of requests, on time
for replying to requests, and on time for disposing of appeals, was set forth by
the Conference as a guideline or model for the procedures that would he appro-
priate to achieve the more general principles set forth in paragraph A of ‘our
Recominendation. It was recognized at the time that agencies might need some
flexibility in applying this guideline, and that not every departure would be
viewed as a failure to comply with our Recommendation. I do not know what
suggestions, if any, the agencies may have for altering the procedural provisions
of these bills to suit their particular needs and experience, but I think it is only
fair to the agency members who concurred in our Recommendation to emphasize
to you that flexibility was contemplated.

JUDICIAL REVIEW PROCEDURES

Section 1(d) and section 1(e) of H.R. 5425 deal with judicial proceedings to
compel disclosure of agency information. Section 1(d) provides for in camerae
ingpection by the court of records asserted to be exempt from disclosure. Section
1{(e) provides for the Government to file an answer to a complaint under the-
Act within twenty days, and provides for recovery of costs and attorneys’ fees
from the Government by a successful plaintiff. The Conference has not done any
study of the litigating experience under the Freedom of Information Act, and so
I am unable to give reactions that are as informed by concrete data as I would
like. I do think, however, that the absenc¢e of such data should be even more
troublesome to one who enthusiastically supports these changes than to one -who,
like myself, is skeptical of their value.

Courts generally have the right to examine in camere government documents.
not available to the public, where that is nqicessary to-adjudicate the cases before-
them. Thus, with respect to all except one of the categories of documents exempt
from disclosure under section 552(b) of the Freedom of Information Act, the bilk
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makes no change in existing law. (This is true unless paragraph 1 of section
1(d) is intended to compel in camsra inspection that the courl would otherwise
not consider needed. While the language might be given such an interpretation,
it does not seem likely and is eertainly not desirable.) The one category of
exempted documents for which the provision would impose a change is the
category “specifically required by Executive order to be kept secret in the in-
terest of national defense or foreign policy.” §552(b) (1) of the Freedom of
Information Act. The Supreme Court has held that when this cxemption is
asserted the court cannot examine the relevant documents in camera—not
because of any special privilege from judicial scrutiny accorded to matters that
relate to national defense or foreign policy, but because as the exemption is now
written such a rcourt inquiry would have no relevance to the case. The only issue
raised when the exemption is asserted is whether—whaiever the content of the
document-—it Las been “specifically required by Executive order to be kept
secret” for defense or foreign policy rcasons., [Enviromental Protection Agency
v. Mink, 93 8. Ct. 827 (Jan. 22, 1973)]. Paragraph 2 of section 1(d) seeks to
change this by providing (though not with the utmost clarity) that the cotrt
will make a determination, not merely that the Executive has classified the
document, but aiso that disclosure “would be harmful to the national defense
or foreign policy of the United States.”

It should be apparent from the foregoing description that this provision does
not merely alte: the scope or nature of judicial review of an asserted exemption ;
it changes the nature of the exemption itself, so that instead of the fest of Exec-
utive classification, there is now applied the test of Executive classification plus
harmful effect upon national defense or foreign policy. If this change is to be
made, it would seem more logical to make it in section 552(b) of the Freedom
of Information Act, which describes tbe exemptions, rather tkan in section 552
(a) which deals with procedures. There is one other technical deficiency in sec-
tion 1(d) : If its intent is to enable ccurt review of the judgment that foreign
policy or defcnse would be harmed by disclosure, it does not suffice to give the
court the power to make such an inquiry only when the exemption of subsection
552 (b} (1) is asserted. For without gsserting that exemption, the agency might
assert that because of Executive classification a private party would not be
able to obtain the document in litigation with the agency, and therefore the en-
tirely separate exemption of subsection 552(1) (5) would apply. As now drafted,
H.R. 5425 wou'd not allow judicial inquiry into the propriety of classification
when it is asserred as a basis for that examption.

As to the desirability of this change, I will of course defer t» the Deparfment
of State and the Department of Defensz concerning its effect upon foreign policy
and security matters. From a purely procednral standpoint, however, one effect
of the provision is elearly indefensible. Even if it is desired that the courts look
behind the Executive order and inguir2 into the question of whether disclosure
would be harm®ul to national defense or foreign policy, it seems highly inappro-
priate for the courts regularly to resolve such questions “de novo,” without ac-
cording any special weight to the determination of the President and the ageney
involved. The “de novo” review provided for in the Freedom of Information Act
is reasonable enough with respect to the other exemptions, which require juclg- -
ments or determinations of fact that can be as well made by a single judge as by
the agency involved : but to commit to the judicial branch in all cases the original
determination of what disclosure would be harmful to foreign policy or natioral
defense seems clearly improper. 2

As to other procedural effects of this provision, T am frankly less concerned
about its effect upon the agencies than upon the courts. I feer the prospect of
over-worked Federal judges poring through piles of documents, trying to deter-
mine whether all or parts of thera should be disclosed to a plaintiff whose re-
quest may be ractivated by nothing more than idle curiosity ‘which is all that
is needed to make a request under the Act), Even after sereening the documents,
the judge will doubtless require much more evidence in order to determine
whether what e has read will in fact be harmful to foreign policy or national
defense if disclosed. The recent Pentazon Papers trial indica-es that assessing
the propriety or impropriety of a classification is no brief and casy task.

With respect to the provision for recovery of costs and fees, I am again some-
what skeptical. That the provision will be a disincentive to ageney refusals
seems doubtful, because the money will come from general Government funds
rather than the agency’s appropriation. Even if it came from the agency’s budget,
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the impact on the officer making the decision not to disclose would be remote.
The provision might be defended as repaml%ion to a plaintiff whose request. was
wrongfully refused. But if the principle of| recovery of litigating costs against
the Government is sound here, it ought to ge sound elsewhere, unless we are to
conclude that plaintiffs under the Freedom of Information Act are a particularly
deserving class of litigants, or a class that! should be artificially stimulated by
the provision of a bounty. Perhaps such an argument can be made, but I per-
sonally hesitate to rely upon it until I have more data about litigation that has
arisen under the Act, about disputes not litigated, and about the frequency of
arbitrary agency refusals to comply. ‘

|
LIMITATION OF E‘}FEMI’TIONS

Section 2 of H.R. 5425 is aimed at tighténing certain of the existing exemp-
tions from the disclosure requirements of the Act. While it is perhaps a border-
line case, the Conference has in the past considered the scope of the excmptions
in section 552(b) a matter of substance mather than of procedure. Our Rec-

4 ommendation 71-2 does not deal with it other than to urge the agencies to in-
terpret the exemptions restrictively and “With a view to providing the utmost
information.” However, the effect of thesp particular limitations to the ex-
emptions bears closely upon a topic which [the Conference currently has under
active consideration—to wit, the effect oﬁ adverse agency publicity. I think
it appropriate, therefore, to speak briefly to these provisions.

The present categorical exemption for “investigatory files compiled for law
enforcement purposes” is restricted by the present bill in several Tespects :
First, it would extend only to investigatory records “compiled for any specific
law enforcement purpose,” and would not)include “geientifie tests, reports or
data” and “inspection reports of any agency which relate to health, safety,
[or] environmental protection.” If, as seems to me to be the case, the purpose
of the investigatory files exemption is to protect a person from disclosure of
erroneous and misleading information concerning law violation, it is not apparent
how these limitations are in accord with thatha siec purpose. Brroneous information
concerning law violation acquired in the course of a general investigation of
compliance with statutery requirements is ﬁust as harmful as information com-
piled “for any specific law enforcement purpose” (if indeed the latter phrase
has any distinctive content). And despite their authoritative-sounding titles,
“geientific tests” and “inspection reports” are, like any investigative data, subject
to being wrong. ‘

Another limitation of the existing exemption imposed by the present bill is
the elimination of protection for those investigatory records “which serve as a
basis for” public policy statements or rules. Presumably the rationale behind this
change is that the public’s “need to know” is greater when the investigatory files
pertain to ageney action affecting the public. I would, first of all, dispute the
premise. It seems to me that the public’s ne}ed for information is in fact greater
when the agency has taken no action, and issued no public statement. The very
conducting of a rulemaking furnishes substantial information; inaction pro-

~ vides nothing. Public-interest groups are generally more concerned about why
an agency has not taken certain action than about why it has, But more funda-
mentally, I doubt that the “basis-for-policy-statement-or-rulemaking” test is
workable. Assume, for example, that an officer of the Department of Justice makes
a policy statement concerning enforcement of the narcoties laws. It is pre-
sumably based on an accumulation of evidence and experience over many years.
‘Would the bill open to public disclosure all investigatory materials involving
drug-related crimes? It is, I think, simply unrealistic to regard policy state-
ments or even rules (except those rules required to be made on an evidentiary
record, see 5 U.S.C. 553(c)) as being based on a narrow and definable category
of agency records.

What little is left of the investigatory records exemption after applying the
limitations discussed above is finally reduceq. gtill further by the requirement that
disclosure of the document sought to be protected must not be “in the public
interest.” This provision will be an inexhaustible source of litigation, since it
gives no hint as to what the “public interest” means in this context. It is indeed
a puzzlement to me what the “public interest” couwld mean in this context other
than an abandonment of the basic philosoﬁh-y behind the investigatory records
exemption-—the philosophy that the public interest (here the public interest in
obtaining information) must sometimes yield to private rights (the right to a
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fair adjudication before Government-inflicted sanctions are imposed). I realize,
of course, that the “public interest,” broadly viewed, may be deemed to include
within itself the ultimately public valuz of protecting private rights. The phrase
makes no sense, however, if given that interpretation in the present bill. It scems
quite clearly intended to provide that no investigatory files exception exists when
there is a public interest in disclosure of the information. Presumably the meore
public interest in knowing (embodied within the Freedom of Imformation Act
itself) is not enocugh, for otherwise the exeraption is entirely illusory; but any
further public “need” for the information will suffice. If this limitation does not
completely devour the investigatory records exception, it certainly leaves only a
morsel on the plate.

I think it would be a great mistake to emasculate the present exemption r'or
investigatory records, as section 2(d) 5f this bill would do. In most regulatcry L4
statutes, Congress has provided specific procedures which must be followed in
order to establish a law violation with fairness and accuraey; guilt is not estab-
lished by the mere presence of information—even a “scienvific test” or “in-
spection report”-—within the agency files. Yet in many cases the mere public
disclosure of an erroneous report showing violation of Federal law can cause as
much damage to the person or industry involved as subsequeat agency adjuii-
cation of violarion. One thinks, for example, of an inspection report—untested,
perhaps even unexamined by superiors within the agency——erroneously showing
that a particular food product is contaminated. It is absurd to invest agency ad-
judication of law violation with estensive procedural safeguards while permit-
ting, and indeed requiring, agencies to cause damage that may be just as severe
through indiscriminate and unrestricted release of investigative material not es-
tablished as correet, and perhaps even knowa to be erroneous. How does one ob-
tain correction of an incorrect “Government Report” (which is the way the press
will describe it) once it is released? There is no way to force the agency to an
adjudication of innocence. That fact raises the possibility that in many cases
the opening of investigative files may rander the procedural protections attached
to adjudication academic. Since publicity is in and of itself such a potent sanc-
tion, why should an agency regularly proceed through lengthy and cauticus
hearings to adjudicate guilt? The manpower it devotes to one prosecution might
be more efficiently spent on five invest gations, leaving it to publicity to impose
the desired s:inction. Five punishments for the price of one—even though guilt
has not fairly been determined. It is in my view not desirable to establish a law
enforcement system in which Government action of this character is facilitated
and even encouraged.

The Conference’s Committee on Rulemaking and Publie Information (the same
Committee in which our Recommendation for stricter compliance with the Froe-
dom of Information Act originated) has proposed for consideration at our Ple-
nary Session next month a recommendation that would establish careful guide-
lines for the agencies’ own use of the potent modern weapon of publicity. The
concern which prompts that proposal argues even more strongly against the
substantial elimination of the investigatory file exemption wrought by the pres-
ent bill. In fact if this provision is adcpted, sensitive and careful safeguards of
private rights scught by the Commitiee in a closely allied field can only be »
regarded as so mnuch wasted effort.

PROVISION OF INFORMATICN TO CONGRESS

Section 552 (¢) now states that the section “is not authority to withhold infor-
mation from Congress.” Section 3 of ELR. 5425 would add a new paragraph di-
recting agencies fo furnish “any information or records” to Congress or its com-
mittees upon written request. Obviously, this provision raises the policy prob-
lems associated with executive privilege that I discussed in earlier testimony be-
fore this subcommittee, relating to legislative proposals directed exclusively to
that issue. I need not go over that groind again. It seems to e, however, that
the Freedom of Information Act is not the appropriate place to deal with the
matter of Congress’ obtaining information from the Executive Branch. All agree
that the Congress’ powers and requirements in this field stand on a different foot-
ing from the rights and needs of the general public, and I think the present Free-
dom of Information Act is both explicit and adequate when it says that it is
“not authority to withhold information from Congress.” Accordingly, without
commenting on the merits of section 3, I express the view that this subject
should be handlad elsewhere than in this bill.
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ANNUAL REP}ORTS

The final provision of ILR. 5425, section 4, provides for annual reports by
the agencies on their experience in adminigtering the Freedom of Information
Act. A similar requirement is contained in section 304 of HL.R. 4960, I think
the idea of an annual report is a good one. It is important, however, that the
requirements for maintaining records not. be unreasonably burdensome. The
burden will of course depend to a considerable extent on the volume of requests,
which will vary with each agency. I think, though, that for an agency with any
significant volume of requests the fourth itbm required in both bills, “the num-
ber of days taken by such agency to make any determination regarding any

-~ request for records and regarding any. appeal,” is likely to prove unreasonable.
It would be better, I believe, to permit thig sort of information to be tabulated
on the basis of sample periods from ageneyjrecords of requests and dispositions.

ILR. 4560

|

Most of the provisions of H.R. 4960 a_ré generally similar to those of H.R.
5425, and I will not repeat my previous dis¢ussion. Ag T have stateq, section 803
of ILR. 4960 is closer than section 1(c) of H.R. 5425 to the Conference Recom-
mendation and, with some modifications, we prefer it. )

The novel feature of H.R. 4960 is the establishment of a Freedom of Informa-
tion Commission, whose members would pe appointed by the President, the
Speaker of the House, and the President pro tempore of the Senate. The Com-
mission would have broad authority to investigate allegations that Federal
agencies are improperly withholding information requested under the Freedom
of Information Act, but I confess that I dp not understand the function to be
served by such investigations. Is the Commission supposed to be performing
some general oversight function on behalf of Congress? Is it intended to umpire
disputes between Congress and the agencies? Is it intended as an administrative
remedy for private citizens whose requests for information are denied? If so,
iy there any requirement of resort to this remeédy? If there is no such require-
ment, why would an individual go to the Commission when a determination by
the Commission in his favor would be only prima facie evidence in court?
On the other hand, if its powers are more than investigatory and advisory, how
can a Commission some of whose members are appointed by leaders of the
Congress be reconciled with Article 2, Section 2 of the Constitution, authorizing
Congress to vest appointment of inferior federal officers “in the President alone,
in the Courts of Law, or in the Heads of Departments” ?

Without some explanation of the theory behind the Commission I am skeptical
of its value. It seems to introduce another layer of administration into a system
which is already somewhat complex. Yet in the last analysis it would still be
left to the courts to resolve disputes under the Act.

N Most of my comments concerning this proposed legislation—hecause they have
bheen suggestions for improvements—have been ecritical of the existing provisions.
I de not want to end on such a carping note, because as I hope this subeommittee
is aware the Conference applauds and supports efforts to make the Freedom of
- Information Act more effective. It is a cause in which, ag many of the pro-
visions in these bills borrowed from our Recommendation indicate, we have

taken an active role. It is a cause in which we very much believe.

Thank you. ’

(Attachment A)

REDUCTIONS IN CHARGES FOR REIRODUCTION

Nine agencies have now substantially reduced their reproduction charges as
2 result of the Office of Management and Budget’s request for fee schedule re-
views, In addition, one agency has decided to waive fees in cages where the public
interest is served. The most substantial and notable reduction occurred in the
Selective Service System, where reproduction rates were reduced from $1 to 25¢
ber page. Agencies which reduced reproduction charges include:

Atomic Bnergy Oommission.—With the installation of new machines, xeroxing
charges have been reduced from 25¢ per page to 10¢ per page.

Federal Communications Commission.—The coin-operated machine charge hag
been reduced from 25¢ per page to 10¢ per page. In addition, the FCC has en-
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tered into a competitively-selected contract to make copies of FCC documents
available. The charge is, on the average, 12¢ per page.

Federal Power Commission,—Charges for two coin-operated copying machines
in the FPC’s Office of Public Information were reduced from 25¢ to 10¢ per page.
Most of the ageney’s reproduction work is carried out under a contract. Charges
for reproducticn are 8¢ per page.

Federal Trade Commission.—The FTC dropped its user fex schedule and re-
placed it with a general policy to charge at cost. When appropriate, it will waive
charges for reproduction work that is deemed to be in the public interest.

General Services Adwministration.—The National Archives and Records Service
has conducted a review of their fees and, as a result, has issued a revised sched-
ule of reproduction charges. The effective rate of regular-sized paper has been
reduced from 20¢ to 10¢. The Business Service Centers are nearing completion
of a review of their fees.

Department of Labor—The Lebor Department has reduced charges for re-
production from 30¢ per page to 20¢ per page, when copies are made by em- .
ployees. The installation of self-service equipment has reduced rates to 10¢ per ’
page when self-service reproduction is involved.

Selective Service System.—The previous charge of $1 per page has been re-
duced to 25¢ per page. In addition, Sclective Service registrants can now request
duplicate complete copies at this rate Before, registrants had to go to private

coneerns. .
Department of State—Xeroxing cherge has been decreased from 40¢ per page "
to 25¢ per page.

Department of Transportation.—The copying fee has been cut in half, from

50¢ per page to 25¢ per page.
United Sitates Information Agency.—Reproduction rates, formerly 40¢ per

page, have been reduced to 20¢ per page, with a 50¢ minimum.

Departnient of Justice—The reproduction rate had formerly been 50¢ for the
first page and 25¢ for each page thereafter. The new rate is a flat 10¢ per page.

Mr. Scarra. T would like to briag to your attention, however, devel-
opments in the implementation of Conference Recommendation 71-2.
since my immediate predecessor, Roger Cramton, testified before you
last vear. That recommendation is, of course, the one on which some
provisions of the bill T will testify abont today are modeledh.

There have been two principal developments, The frst is the recent
adoption by the Department of Justice of our recommendations in al-
most verbatim form, as part of their regulations. Neadless to say, in
a field such as this, the Department of Justice is a leader among the
agencies, and we are hopeful that Justice’s implementation of our rec-
ommendation will cause other agencies to follow along.

The other development is our success, with the help of this subcom-
mittee, in getting agencies tc coraply with the porticn of the recom-
mendation urging the reduction of the fees for copying. Some of the
fees at one time were really outrazeously high. There is an attachment
to my testimony which will show you the latest breskdown of what
reductions have been made.

Let me tuwrn now to the substance of the bills that vou have before
vou. My tesrimony will pertain initially to HL.R. 5425, 1 will make
reference to any differing provisions of H.R. 4960-—or many of the
differing provisions. at any rate—-as I proceed.

First of all. let me speak about the requirement of H.R. 5425 that
would require a publication of the index which agencies are now re-
quired to keep available for public inspection. This mdex. now required
by 552(a) (2) of the Freedom of Information Act, contains a listing of
the final opinions in the adjudication of cases, statements of polizy.
interprefations. and staff manuals, and instructions affecting the pub-
lic, which e available for public inspection at the agency. Section
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1(a) of TLR. 5425 would require this index—which now does not have
to be distributed, just kept in the agency reading room—would require
this index to be published or distributed, by sale or otherwise.

Although this point was not covered by Conference recommendation,
the thrust of the proposal seems reasonable. Wider distribution of in-
dexes would undoubtedly assist the members of the public in obtaining
information. Moreover, there is not a substantial additional burden,
imposed, or there doesn’t have to be a substantial additional burden
imposed upon the agency, since it has to keep the index already. All
that is really new in this proposal is that the agency must publish the
index and make it available fE())r distribution.

Nevertheless, with respect to some of the major agencies, the merc
. bulk of listing such materials could be enormous. Once again, remem-
ber that this index will contain a listing of final opinions in the adjudi-
cation of all cases, statements of policy, interpretations, stafl manuals,
and instructions affecting the public. That is a large body of material.
Bear in mind, also, that the index in the agency office must be kept
with respect to those documents dating from July 5, 1967. Now, ob-
viously, as time gocs on, the length of that index, which is already
considerable, will increase, and I think 10 years from now will be so
massive as to defeat the purpose of this statutory provision. It will be
so expensive to obtain it, that many people will be discouraged from
doing so.

Tt would seem dogirable, therefore, to provide in this legislation a
cutoff date for the period with respect to which the index must be
published—a cutoff date that is different from the fixed date from
which the index must be maintained at the agency offices. In other
words, the published index could perhaps only have to date from the
beginning of the last fiscal year or the last calendar year.

Moreover, it seems to me 1t might be more desirable simply to require
the agencies to provide a printed index upon request, rather than to
require publication whether or not a request has been made. And as I
read the bill, the index must be published, the process of printing it
must be undertaken, even though no request has ever been made.

Now, I suspect there are some agencies which have never had a re-
quest to examine their index and it would really seem wasteful to
require them to print it up if no one 1s expected to ask for it. If you
change the provision to require it to be printed and distributed only
upon request, I am sure the major agencies would have to print it, be-
cause libraries would ask for it. But those little agencies that may
never have a request for it would perhaps be spared some trouble and
expense.

T make in my written testimony two other minor points about the
bill, which in the interest of saving your time, I will skip in this oral
presentation.

Another provision of TLR. 5425, section 1(b), would amend 552
(a) (3) to alter the description of what the request for information
must consist of. The language now requires a request for “identifiable
records.” The revision would change that to a request which “reason-
ably describes” the record. As a matter of sheer linguistics, I am not
sure there is any difference between the two. I much prefer the lan-
guage contained in the Conference recommendation on the subject,
Wwhich sets forth explicitly the criterion that is to be applied, to wit,

14
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whether the request enables the agency to find the document. That
brings out plainly and clearly just what the objective of the require-
ment is to be.

Section 1(c) of ILR. 5425 would implement two key features of the
Conference recommendation, by requiring that agencies determine
within 10 working days whether to comply with the request for in-
formation and by requiring that they resolve appeals from denials of
requests within 20 working days. There are, however, several pro-
visions in this aspect of our recommendation that are not carried over
into HL.R. 5425, and 1 think thay ought to be.

I refer to the provisions that deal with the situations in which the
10-day deadline may not be feasible. It may be infeasible for a number
of reasons, including the fact that a substantial search for the records
is necessary, or that the records arc scattered and have to be assembled,
or that the records have to be examined and evaluated to determine
whether they are subject to any cf the exemptions under the act. In
some cases, one cannot be sure that such a process wil not take any
more than 10 days. In those situations, our recommendation would
allow an additional 10 days, and even longer when special circum-
stances are prasent. )

As Iread ELR. 5425, however, it deals with the problem of unavoid-
able delays only in one way: That is, IL.R. 5425, unlike our recom-
mendation, applies the time periods, the time deadlines—10 days and
20 days—not to the provision of the information, but to the agency’s
response as to whether or not i wiil previde the information. In other
words, so long as the agency answers within 10 days “ves, we will pro-
vide the information,” the time deadline would be met. Under the
Conference recommendation, however, the agency would have to pro-
vide the information within 10 days.

Now, I prefer cur approach because, frankly, I thirk it is unrea’-
istic to think that you can give an answer to the questicn whether you
are willing to provide the information, without having found the doc-
ument and cxamined it. The practical effect, I think, of taking the
approach of H.R. 5425 will be to cause the agencies to deny requesis
as a matter of course whenever th2y can’t locate or examine the files
promptly, because that will give them an extra 20 days to find and
examine them during the appeal poriod. I am sure that is not what is -
intended by the provision, and it could ezsily be avoided.

With respact to these deadline provisions, I much prefer the treat-
ment given by H.R. 4960. Section 303 cf that bill closely follows our
recommendation, except in a few respects. I do urge those respects to
be altered. T won’t go into the details about the way in which section
203 varies, bus I think they are important. Basically, it comes down
to this: Under the conference recoramendation, there is no categorical
time limit established, whereas, under H.R. 4960, after a period of
40 days for compliance with or denial of a request, and 30 days for
final resolution of an appeal, the agency must act. I don’t think this is
the kind of matter where you can be that categorical. Ther» just may
be some circurastances where you rieed more time than that. It scems
to me the mattar of providing some exemptions from an absolute dead-
line can be handled in other ways—by requiring, for instance, that
the agency give a reason for the extension beyond that period. If you
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think that is not enough, by requiring that the agency head himself
personally authorize additional extension. It seems to me that would
suflice, rather than wielding an ax that you may regret later.

The last point I want to emphasize, with respect especially to these
provisions on time deadlines—and I think I have an obligation to the
Conference to do this—is that paragraph B of the Conference recom-
mendation, which includes the provisions I have discussed, was set
forth by the Conference not as an absolute but as a guideline or a model
for the procedures that would be appropriate to achieve the more gen-

. eral principles set forth in part A of our recommendation. It was recog-
nized when the recommendation was adopted, that agencies might
need some flexibility in applying these guidelines, and that not every
departure from the guidelines would be viewed as o failure to comply

. with our recommendation. I do not know what suggestions, if any,
the agencies may have for altering the procedural provisions of these
bills to suit their peculiar needs and expericnce. But I think it is only
fair to the agency members who concurred in our recommendation to
emphasize to you that our recommendation did envison Hexibility.

I would like to speak briefly to the judicial review provisions con-
tained in sections 1(d) and 1(c) of ILR. 54925. These are very im-

, portant. 'The most important item they deal with is the cxemption for

v materials classified by reason of military or foreign affairs. Section
1(d) provides for in camera inspection by the court of records that are
asserted to be exempt from disclosure. Section 1(e) provides that the
Government must file an answer to a complaint under the act within 20
days and also provides for recovery of costs and attorneys’ fees from
the Government by a successful plaintiff.

You should be aware of one thing with respect to the in camera pro-
visions of this legislation. Right now there is nothing that prevents a
court from examining any document in camera. As a general matter,
that is the case. With respect to all except one of the categories of docu-
ments exempt from disclosure by reason of 552(b) of the act, the bill
therefore makes no change in existing law. The only reason courts do
not examine in camera documents as to which executive classification
has been alleged, the only reason is not that they have no power to do
80, but simply that the Supreme Court has held the contents of the
documents to be irrelevant to the ease. The Supreme Court has held

> that the exemption applies categorically whenever the executive has
classified the documents for security reasons, whatever the contents of
the documents. :

« Therefore, although the documents are available to the court, there

i is no relevance to the court’s examination. This is set forth clearly in

' the recent case of Enwironmental Protection Agency v. Mink, which
% I cite in my written testimony.

H.R. 5425, in paragraph 2 of section 1(d), would change this by

, providing that the court will make a determination, not merely that

the executive has classified the document, but also that disclosure

would be harmful to the national defense or to the foreign policy of

the United States. I think you should realize that this change is not

really a change in procedure. It isn’t a change in the manner by which

the exemption is adjudicated. Tt is rather a change in the nature of

the exemption itself. In other words, there is no longer an automatic

96-576—73—-19
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exemption under H.R. 5425 for executive classification. The exemp-
tion is in effecr, changed to apply to executive classification for a good
reason.

If you are going to make that kind of a change, I think it is more
logical to make it not in the procecural section of the Freedom of In-
formation Act, 552(a), but rather in 552(b), where the executive
classification exemption is set forth. In other words, 552(b) (1), which
now reads only as follows: “The section does not apply to matters that
are (1) specifically required by Ioxecutive order to be ket secret in the
interest of national defense or foreign policy,” should if you wish to .
achieve what H.R. 5425 apparently seeks to achieve, be amended to
read “specifically required for good reason by Executive order to be
kept secret in the interest of natioral defense or foreign policy.”

Mr. Mooriizap. Just let me interrapt there. =

Mr. Scaria. Please interrupt with questions if you have them.

Mr. Moortirap, At one point there

Mr. Scarta. The point T am makiag now, Mr. Chairman, is that HL.R.

5425 does not just make a change in the procedure by which that ex- ‘
emption of the Freedom of Information Act, 552(b) (1), is applied. It !
1s much more than a change of procedure. It is a change in the sub-
stance of the exemption.

Mr. Moornugeap. This is intended.

Mr. Scavia. I am sure it is intended.

Mr. Moornzuap. At some point you said something about the clarity
of the language.

Mr. Scaria. That was gratuitous, perhaps; and perhaps not terribly
important. But even if you wanted to leave the change where it is
placed in H.E. 5425, I think it cculd he done more clearly. It isn't
crystal clear to me that it is intended to give the Court a new power
to determine the reasonableness of the executive classification.

The provision reads as follows:

Such in-camera investigation by the court shall be of the contents of such
records in order to determine if such records, or any part thereof, cannot he
disclosed because such disclosure would be harmful to the national defense ¢r
foreign policy of the United States.

I think that that does not express as clearly as it should, to make
such a substantive change, that you are in effect changing the nature of
the exemption rather than the marmer in which the Court goes about
adjudicating it.

Mr. Moornran. Quite frankly, a number of us were rather shocked
by the Mink decision. We thoughv the Court’s interpretation of the >
intent of Congress was not what Congress thought the intent of Con-
gress was. We are endeavoring to reverse that decision, and we wel-
come any help you can give us on language or its location.

Mr. Scaria. I think it would be better located elsewhere.

There is only one other point concerning the exemption that I feel
strongly about. I would leave it to the Department of State or Defense
to speak to what the effect of changing it will be upon foreign af-
fairs and nilitary interests. The one provision I do fee% strongly about
is that this adjudication by the Court will be de novo which does not
seem to me to be in accord with the traditional judicial function in
fields such as this. HH.IR. 5425 leaves it to the judiciary to make the ini-

T gt .
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tial determination, not just to adjudicate the reasonablencss of Execu-
tive’s determination. The bill leaves it to the courts to say as an initial
matter whether our foreign affairs or military defense posture would
be harmed by revealing information. ‘ S

Kven if you want to cut back on Mink, I would not advise you to cut
back that far. I would not, perhaps, mind leaving it to the courts to re-
view the Executive determination, with the usual deference that is
accorded to agency decisions upon judicial review. But that is not
the effect of this provision because, as you know, thie provisions of 552
require de novo judicial determination of the claim of exemption. Now,
de novo judicial determination is fair enough for the other exemptions
that are now contained within 552(b). As you read them, you can
sce that they are matters that the Court can figure out as well as any
agency and, in fact, better—whether something is a trade secret,
whether disclosure of a personnel or medical file would invade pri-
vacy, and things of that sort. Those are traditional enough judicial
determinations. But it is surely not a judicial function to determine
what will or will not harm our military or foreign affairs.

It you change the section (b) (1), one exemption, I' would at least
recommend that you change it in such a way that that exemption-is
not reviewed de novo by the Court, but rather by the usual standard
of “arbitrary or capricious”.

I might say, by the way, that section 2(a) raises the same type of
problenm. That also creates a new exemption which it seems to me

Mr. Moorneap. You are directing yourself towards section

Mr. Scanza. Section 2(a) of ILRR. 5425 establishes a new limitation
upon the internal personnel exemption. Right now, all the court has to
determine is whether the document relates solely to the internal per-
sonnel rules and practices of an agency. That is how the current
statute reads. It is easy for a court to determine that de novo. That
docesn’t trouble me at all.

But this bill would change the nature of that exemption, so the
exemption only applies when the document is not just related to in-
ternal personnel rules and procedures, but only if its disclosure would
also unduly impede the function of the agency. That is the kind of
decision T am willing to have the courts review, perhaps; but I am
- not willing to have the courts make that determination as an original
matter. They should make that determination in reviewing the agency’s
finding.

So what T am saying is that in making the changes in the exemp-
tions, it scems to me you have created some new exemptions that—
whatever their desirability—do not lend themselves to the de novo
kind of judicial review that now is applicable to the other exemptions.

Mr. Moorieap. Mr. Copenhaver has some questions.

Mr, CovExmavir. Mr, Scalia, T don’t see in your statement an ex-
amination of the provision of H.R. 4960, which contains an in camera
provision similar to IL.R. 5425. Do you have a copy of ILR. 4960¢

Mr. Scaria. Yes.

Mr. CopENTIAVER. Let me get your comment on that. If you turn to
page 2, you would sec on line 4:

The court. shall examine in camera such records, including records of classi-

fication under statute or Executive order, to determine if they are being im-
properly withheld.
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54%)50;35 that language give you the same degree of corcern as H.R.

Mr. Scarra. Well, T would say no.

Mr. Corenitaver. Because, you can see the reason for that, that was,
to get around Mink, quite frankly, and to give the court——

Mr. Scaria. [ am not sure it clearly gets around Mink, unless you
puff it up with %ood legislative history. If you read the language
without any legislative history, you could say, well, the court merely
has to look at 1t in camera to determine whether or not in fact it has
been classified, not whether it has bean classified correctly.

. Mr. Corrniraver. It is not just classification; it goes to all exemp-
tions. It-could go to the No. 5 exemption, for example. You recall the
Mink decision went to No. 5 exemption, also.

_Mr. Scaria. But this provision is not nceded for the other exemp- i
tions, because the courts have power to cxamine in camera. The only
reason you nced a new provision is because they won’t examine in.
camera as to cxemption 1, for the reason that the only thing relevant
is whether it hag been classified.

Mr. CorpeNitaver. Not quite exaci. Because I think the Mink case
held that with regard to exemption 5, a court very frequently could
decide it should not for one reason or another go behind the Govern-
ment’s evidence on exemption 5 matters. You see here we say, “The
court shall.”

Mr. Scaria. That is something I didn’t get into in my testimony
because I didn’t really believe you intended it. Right now, even when
the courts may axamine documents in camera, nobody asserts that they
must. And if that is the intent of this provision, then I de have a prob-
lem with it. It scems to me that whatever the desirability of sending
classified material to the courts wherever somebody who is just curious
to get information wants it (which ‘s all the Freedom of Information
Act requires; curiosity is enough)-—whatever the desirability of doing
that when a court thinks it should be done, it seems to me clearly nn-
desirable to compel classified information to be sent to the court when
the court itself savs, “I don’t have to look at it. There is no reason. It
has been adequately demonstrated that there is no need for it.”

Mr. Corantiaver. Right. Let me explain the rationale behind the
drafting of it in that regard. .

One rationale was that there is perhaps too great a tendency for the
agencics to interpret the FOI Act in a con.servqtivq fashion, as_vs:ell
as interpreting the Executive order on classification in a conservative
fashion, thereby withholding too much information from the public or 4
classifving too much information. Thus, we have the des:re to provide
for an independent review. ) o

In addition, because of the language of the Mink decision, and be-
cause in some cases courts seem to have some affinity Zor accepting
Government statements as being trus, we had a desire that the burden
be cast upon the Government ancl the courts to be critical of that which
an agency says. .

Finally, in H.R. 4960, we went to the commission concept as a form
of master. If the court felt it lackel the expertise or didn’t have the
time, it could refer such a matter to the commission for a review or
recommendation as to whether a document is classified, or otherwise
being improperly withheld.
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Mr. Scarza. I suppose, then, where we differ is in our feel for how
reasonable or unreasonable the courts are being with respect to exam-
ination in camera. I think they are generally sympathetic towards the
Freedom of Information Act. I think they are generally on the side
of the angels in this matter. I do agree, however, with the language of
the Supreme Court in the Mink case, which says in part :

“In some situations in camera inspection will be necessary and ap-
propriate”—the court is referring now not to the classified area but
unclassified areas as well—“but it need not be automatic. An agency

. should be given the opportunity by means of detailed affidavits or oral
testimony to establish to the satisfaction of the District Court that the
documents sought fall clearly beyond the range of material that would
be available to a private party in litigation with the agency. The

- burden is of course, on-the agency. * * * But the agency may demon-
strate, by surrounding circumstances, that particular documents are
purely advisory and contain no separable, factual information.”

Thus, it certainly is the view of the Supreme Court that in camera
inspection is not always necessary. I think the Supreme Court is pretty
liberal in matters of this sort, and I am inclined to rely on its view as to
this particular problem. :

Mr. CoreNtraver. After the Mink decision, many of us no longer
have faith in the Supreme Court’s liberality with regard to adminis-
tration of the FOT Act.

Mr. Scar1a. That may be. But T didn’t feel from my reading of the
opinion that the Court came to its conclusion. Happily, T think it was
a matter of judicial restraint. Although not liking the decision they
arrived at, they nevertheless felt that was the way the law read. That
is certainly the case with Mr. Justice Stewart’s concurrence. ITe makes
it very clear.

L Mr. Copenmaver. One more question on this line and T will yield
back.,

In lien of language as is contained in LR, 9425, which may create
a new level of what should or what should not be classified, I 'wonder
if instead of using the language which is used there, “harmful to the
national defense or foreign policy,” T wonder if you said, “The Court
shall review such classified documents in camera to determine whether
they are classified properly in accordance with the Exccutive Order
or law.”

Mr. Scara. If you want to go that way, I would prefer saying “to
determine that such classification is not arbitrary and capricious or
x an abuse of discretion.”

Mr. CorexnmavER. But some of us no longer have any faith in the
executive branch’s ability to be nonarbitrary and noncapricious. If
that is the case, hypothetically, if you were in our position, how would
you do it better ? I you have lost faith, how would you proceed ¢

Mr. Scauia. I am not sure that there are answers to all problems,
amonyg them the problem of complete distrust of one branch of Gov-
ernment by another. I am not sure in that situation there is any way
to make the thing work smoothly.

I also want to point out that judicial intervention in this area is not
going to be easy. I think even if you put in this language, theoretically
requiring the courts to make military and foreign affairs judgments,
you may in fact achieve no more than a token effort toward that goal.
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I wouldn't want to make such judgments as an individual judge—to
say as an original matter whether »articnlar information wonld en-
dunger the national defense. To begin with. T would have to pore
through all of the documents and even after T have done so, 1 wouldn’t
know whetlier they endanger nationg 1 defense without Jearning a lot of
other information. T presume I would have to call witnesses and what-
not. The Pentagon papers trial demonstrates rather vividly the
extreme difficulty of determining whether partienlar information
harms the national defense. It is not an easy job for any judee.

My, Copexiravir. 1 do see you have been fairly eritical of the com- -
mission concept of H.R. 4960, but you see, the reason we drafted
the commission concept in there was to provide an expert source, a
master concept. for a court to turn to, the commission would gradu-
ally build up an expertise in this avea and who eould devote itselt .
exclnsively to making decisions of that nature, keeping in mind the
conrt would still have ultimate authority.

Mr. Scarry. Except. as T recall, the determination of that commis-
sion is only prima facie evidence.

Mr. Coprxiraver. Purposely so, hecause, following your logie, it is
not. tair for us to tie the hands of the court. In our viewpoint there arc
many who want to give the commission the anthority to order, with
the right of appeal, you see, to a court. And the drafters of H.ZZ.
4960 thonght they should take a more gradual approach. You could
bypass the coramission first off 1T yon wanted to and 2o dircetly to
court. Also, vou could go directly t» a court and it could use the com-
mission as a master to get an advisory opinion to help it out.

A1 Scania. 1t would be an awfully long process if you went before
the coinmission first and then de novo before the court.

Mr. Corexuavir, The commission must answer in 30 days. if you
recall. and the court may take months and months and months.

AMr. Scarra. T also raise briefly in my preparved statement some con-
stitutiona] difficulty which T have with the commission.

Tn general. T am skeptical abont both the desirability—and T think
even more skeptical about the effectiveness—of any substantial at-
tempt to achieve judicial intervention in this field. Even if you wanted
to force the conrts to make such initial determinations. 1 really don’t
sce how vou ean do it, aside from the ¢uestion of whether it is desir- -
able or not.

Tt me comment briefly on the provision for the recovery of costs
and foos. Tt strikes me as odd—-I suppose that is the word. There are.
of course. n number of suits that are permitted against the United Y
States. A suir for denial of information which one would like to
know as a matter of curiosity (which is all that is required to deman 4
information vnder the Freedom of Information Act) is surely not
the most appealing case for allowing the plaintiff his costs.

Tt seems to me there ought to be scme special reason to provide
the cost of snit in this case and not. in the others. T can think of many
more appealing cases—to wit, cases in which an agency has arbitrar-
ily, unfairly, unjustly, acted against a particular individual, and lLe
is suing the Government to get that coercive, unjust action undone.
There he must bear his own expenses. But here, the person who is
merely curious and denied information is allowed costs of suit. It is
highly at odds with the ordinary way of proceeding,
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There may be other reasons for it than fairness. You may simply
want to encourage suits—and I think you will encourage them provid-
ing a bounty. But, again, I don’t have enough data on how often in-
formation is arbitrarily denied and how rarely suit is brought to know
whether it is necessary to provide such a bounty. In any case, without
some further justification, the provision strikes me as undesirable.

1 would now like to talk about the limitation on the exemptions
trom the Freedom of Information Act which are contained in IHL.R.
5425, in section 2 of that bill.

N There is presently in the Freedom of Information Act a categorical
exemption of investigatory files compiled for law enforcement pur-
poses. This particular exemption is restricted by ILR. 5425 in several
respeets. First of all, it would not extend to investigatory files com-

- piled for all law enforcement purposes, but only to investigatory rec-

ords compiled for any “specific” law enforcement purpose. Moreover,

it would not extend to scientific tests, reports or data, and to inspection
reports which relate to health, safety, or environmental protection.

I frankly do not see the reason behind these limitations. Presumably,
the reason for the investigatory files exemption is to protect innocent
individuals against substantial harm that can be caused by having
erroneous reports cireulated. Tt doesn’t seem to me the report is likely
to be any less erroneous if it has been compiled for specific law enforce-
ment purposes rather than general, if indeed there is any difference.
Nor is it any more likely to be accurate mercly because it bears the
impressive name of n scicntific test or scientific report, or an inspection
report. The possibility of error exists just the same. ,

Another limitation of the investigatory records exemption imposed
by the present bill is the elimination of protection for those investi-
gatory records which serve as—and I am quoting—“which serve as a
basis for” policy statements or rules, ,

T presume that the rationale behind this is that there is a greater
public need to know when the information pertains to agency action
that applies to the public generally.

First of all, T would contest that hypothésis. Tt seems to me the need
to know is greater when there has been no agency action. It is usually
in those cases that the public intercst groups want to get data. They
say the agency should have acted ; it has done nothing; why hasn’t it?
We want to see the investigative reports. Moreover, when the ageney
has acted by way of rule, there has been at least some information con-
veyed to the public in the course of the rulemaking. So it seems to me
- this focuses on procisely the areas in which the public’s need to know

is, if anything, Jesser rather than greater.

But more important than that conceptual consideration is the fact
that T do not see how the test that is set forth in this limitation of the
exemption could be workable. ITow do you determine whether par-
ticular investigatory records have been the basis for a policy state-
ment. Or the basis for rulemaking? Assume, for example, an officer
of the Justice Department makes a policy statement concerning en-
forcement of the narcotics laws. It is presumably based on an accumu-
lation of evidence and experience over many years. Would the bill
open to public disclosure all investigatory maferials invelving drug-
related crimes? Tt is, I think, simply unrealistic to regard policy state-
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ments or even rules as being based on a narrow and definable category
of agency records.

Finally, afrer all of these limitations to the investigatory record
exemption—and there is little enoagh left after them—-there s g fur-
ther limitation imposed by this bill which cuts the exemption down to
practically nothing. That'is, in addition to being part of an investiga-
tory record, it must be established that the disclosure of the document
isnot in the public interest.

This provision, first of all, would be an inexhaustible source of liti-
gation. It gives no hint as to what the public interest means in this .
context. Indeed, T am at a loss to figure out what the public interest
could mean in this context, other than an abandonment of the basic
philosophy behind the investigatory records exemption—-

The philoscphy, to wit, that the public interest—in this case the :
public interest in obtaining information—must sometimes vield to pri-
vate rights—in this case, the right to a fair adjudication before Gov-
ernment-inflicted sanctions are imposed. I realize, of conrse. that the
public interest broadly viewed may be deemed to include within itself
the ultimately public value of protecting private rights. But the phrase
makes no sense if it is given that interpretation in the present bill. The
phrase in the present bill seems cloarly intended to mean that no in-
vestigatory files exemption exists when there is any public interest in
disclosure of the information. If this does not completely devour the
il}vestigatory records exception, it certainly does not leave much on the
plate.

T think it would be a great mistalze to smasculate the present exemp-
tion for investigatory records to the extent that this bill does. Tn most
regulatory statutes, Congress has provided specific procednres which
must be followed in order to establish a Jaw violation with fairness and
accuracy. Guilt is not established by the mere presence of informa-
tion—even a scientific test or inspection report—within the agency files,
Yet in many cases the mere public disclosure of an erroneous report
showing violation of Federal law can cause as much damage to the
person or industry involved as subsequent agency adjudication of the
violation. One thinks, for example, of an inspection report, a report
untested, perhaps unexamined by superiors within the agency, that
erroneously shows a particular food product to be contaminated. It is
absurd, it seems to me, to invest agzncy adjudication of law violation
with extensive procedural safeguards while permitting, and indeed re-
quiring, as this bill will do, that agencies cause damage just as severe
through indiscriminate and unrest-icted release of investigative ma- .
terial not established as correct, and perhaps even known to be
incorrect.

How, by the way, does one cbtain correction of an incorrect Gov-
ernment report—and that is how it will be referred to in the press—
“Government report says thus-and-so.” How does one obtain correc-
tion of that? There is no way of forcing an ageney to ar: adjudicatior:
of innocence. That fact raises an irteresting possibility which T urge
you to consider. In many cases, the opening of investigative files may
render the procedural protection attached to adjudication entirely
academic. Since publicity is, in and of itself, such a potent sanction,
why should an agency regularly preceed through lengthy and cautious:
hearings to adjudicate guilt? The manpower it devotes to one prosecu-
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tion might be more efficiently spent on five investigations, leaving it to

publicity to impose the desired sanction. Five punishments for the

price of one, even though guilt has not fairly been determined. It is in

my view not desirable to establish a law enforcement system in which

Government action of this character is facilitated and even encouraged.

1f I may add that I feel so strongly on this point, and I think the

Conference does, because we have recently been focusing on precisely

this problem in another context, that is, the agency’s own use of ad-

verse publicity where the agency does not just open its records but

- actually goes out and presents to the press, presents to the public, in-

formation about facts that have not yet been adjudicated. It can cause

enormous harm. We are looking for ways to make that process fair

and to eause the agencics to be cautions and circumspect. All of those

efforts will be entirely wasted if this provision is adopted because they

really will be straining out a gnat when the camel has already been
swallowed.

T would now like to turn to the provision of information to Congress.
There is only one thing T want to say about that, because we discussed
that subject thoroughly in earlier testimony. I think everyone agrees
that the provision of information to Congress is an entirely different
animal from the provision of the information to the public. The pow-
ers, the needs involved, are entirely different. It does not seem to me
that the Freedom of Information Act is the place to treat that issue.
I would rather see it addressed in a different portion of the Adminis-
trative Procedure Act. I don’t think it should be included in this bill.

I think the annual reports provision contained in ILR. 5425 is a
good idea, although the fourth item that is required, to wit, the num-
ber of days taken to make any agency determination, is too onerous.
I think that one ought to be cut and perhaps instead allow a sample
to be studied.

I turn now briefly to TLR. 4960. The provisions of that bill are gen-
erally similar to those of H.R. 5425, and I won’t repeat my comments
on the points that are in common. The only novel feature of IL.R. 4960
is the establishment of a Freedom of Information Commission, whose
raembers would be appointed by the President, Speaker of the House,
and President pro tempore of the Senate.

The Commission would have broad authority to investigate allega-
tions that Federal agencics are improperly withholding information.
My main problem with the provisions is that I don’t understand quite
clearly the function to be served by such investigations. Is the Com-
» mission supposed to be performing some general oversight function

on behalf of the Congress? Or is it intended to umpire disputes be-
tween the Congress and the agencies? Or is it intended as an adminis-
trative remedy for private citizens whose request for information has
been denied ?

If it is intended as the last of these, is there any requirement that
private citizens use it? I gather from earlier discussion there, this is
not meant to be. But if there isn’t any requirement that a citizen go
there, why should he ? I don’t think he would do so just to get a prima
facie determination on anything.

On the other hand, if the powers of this Commission are more than
investigatory and advisory, how can such a Commission, some of whose
members are appointed by leaders of Congress, be reconciled with
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article II, section 2. of the Constivution, authorizing Clongress to vest
appointment of inferior Federal cfficers in the President alone, in the
courts of law, or in the heads of departments? There is no constitu-
tional power for Congress itself tc appoint inferior Federal officers,

But my major problem with this provision for the Commission is T
don’t understand the function tha® is intended to be served. It clearly
introduces arother layer into a system that is already complex and
aultitiered. You have an agency datermination, an agency appeal, and
a court of apoeal, perhaps at three different levels. To insert another
layer, and wichout clear reason, does not seem to be reason:uble. -

Most of my comments concerning this proposed legislation—because
they have been suggestions for improvements—have been critical of
the existing provisions in these bills. T do not want to end on a carping
note because, as I hope the snbcommittee is aware, the Conference ap-
plauds and supports efforts to male the Freedom of Information Aot
more effective, It is a cause in whic'. as many of the provisions in these
bills borrowed from our recommendation indicate, wo have taken an
active role. It is a cause in which we very much believe.

Thank yon.

Mr. Moorirzap. Thank you, Mr. Scalia.

I am intrigued with your thought about tclevisicn coverage of
agency proccedings. You are thinking of cable television ; would there
be enough channels available so even though the audience would he
relatively small, there would be sufficient interest to justify it?

Mr. Scania. That is the major advantage of eable, of course. You
can appeal to smaller groups. The principal eriticism of televisicn
generallv is that it goes for the mass audience. Tt has to as a comme-
cial matter. You can’t deal with smaller groups. T belicve a network
show needs something like 8 million viewers to be a success financially,
which is an awfully large number of people. This may be changed by
the new lower-cost medium, and perhaps more important, by the abil-
ity to charge which cable provides. If vou can charge only 1 million
people a dime for a program, yoa have a lot of monev—so that it
becomes economically feasible to produce programs of much more
limited interest.

Another factor. too, is the new technologv for transmitting and
recording proceedings. These new cameras T think some of you have .
already scen. Tf the show is to be transmitted on cable, it doesn’t need
the heavy equipment. You can use a backpack camera and a relatively
inexperienced cameraman to shoot ‘t.

So the Conference felt that the televising of hearings was perhaps
the wave of the future. Our recommendation, T think, has already been
suecessful in eliminating an initial artagonism on the part of the
agencies. As vou mav know. the ABA canons relating to judicial pro-
ceedines would forbid televising. and most lawyers carry over this
prejudice into the agency field. T think the fact that a responsible
aggregation of lawyers, such as the Conference, has come ont four-
sauare and said. “Let’s televise ager cv proceedings of general interest.”
will have an effect on that frame cf mind. It already Las.

Mr. Moorirmap. Tet me also ask you acain, on page 2, recommenda-
tion 79-R. Ts that the kind of recovamendation that would apply in the
case of Ernest Fitzgerald? Was that one of the cases you were thinlk-

g about ? Do you know who T am referring to?
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Mr. Seania. Yes. T don’t recall the facts of the case clearly enough.
Tt would normally apply in any casc involving a Federal employee.
Not with respect to Forelgn Service oflicers, however, because they are
not under the Civil Service provisions. -
Mr. Moorneap. He requested an open hearing before the Civil Serv-
ice Commission and was denicd by the Commission and took an ap-
peal. The court sustained his right to have at his request, an open
hearing. That would be in accordance with 72-8. .
Mr. Scarta. I believe it would. As I indicate, that particular recom-
- mendation has already been implemented by the Civil Service Com-
mission, so in the future there will be a right to open hearing if the
employee himself wants it,

M¢r. Mooriteap. Now, let’s get back to the Freedom of Information
Commission, which is not in the bill I introduced, but is in the bill Mr.
Horton and others have introduced. 1t does seem to me that the Com-
mission could perform certain functions very clearly, not that some of
them I suggest are in the bill, but if we provided a rigid 10-day or 20-
day limit m the legislation, we might provide an escape valve if you
went to the Commission.

Mr. Scaria. That might be done.

Mr. Mooriteap. The Commission might give the flexibility that you
are concerned about, or help meet your concern about the inflexibility
of Jegislating the deadlines for responses.

Second, you are also concerned about the courts being swamped by
the requirement to review documents de nove. An FOI commission,
having the flexibility of manpower that would exist to a greater de-
gree, they could have experts perform, as Mr, Copenhaver stated, the
“master function,” so that if ultimately the case did come up on appeal
to the court, an independent body would have given its opinion and
the courts could review that. We could possibly even modify de novo,
if we had a Commission finding on which the court could depend,
using whatever method it wanted to use to check on it.

Mr. Scania. If you did that, then I presume you would say de novo
review would be eliminated, but instead of applying an arbitrary and
capricious test to the agency, the court would apply a substantial evi-
denc;a or arbitrary and capricious test to the Commission’s determina-
- tion ¢

Mr. Moorirzap. What ¢

Mr. Scaria. I think there is a real problem if you try to establish the
Commission to make in effect a judicial determination. I think there
may be a constitutional problem in setting up the Commission this
way. If you wanted to make a judicial determination, I would think
the thing to do—1I hate to make the suggestion, because I am afraid
1t will seem like a good idea, and it doesn’t seem to me a good idea.
One way to go is to establish a special court. As you know, there have
been several proposals recently for various kinds of speeial courts,
environmental courts, and so forth. This ficld might be considered
broad enough to have a special court just to rule on these matters. That
would make more sense to me than this Commission.

Mr. Moormrean. Well, T start with two presumptions. One, there has
been just one heck of a lot of arbitrary and capricious classification.
Our lTong hearing record and the forthcoming report by this commit-
tee, I think, establishes that. )
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Second, the Congress has been more interested in opening up rec-
ords and Government information. to the public than the Executive,
and after the Mink decision, I would say also to a degree, than the
courts. :

So that T would like a decisionmr aking body that is niore responsive
to this attitude. It is not a question of pewer, but is more of an attituda.
This country works better with mcre openness, rather than less.

Mr. Scaria. Of course, especial'y in this area of classification, the
courts haven’t been given a fair t7ial yet, because of the way the act
now reads. It seems to me this is a sensitive area and it is filled, even the .
proponents of this Commission would acknowledge, with many com-
plexities and problems. It would seem to me advisable, if you want to
make a change, at least to go stowly, and at first give the courts a
chance to do it right. Up to now they huven’t had a chance because the .
exemption as now written excludes thera entirely. I think it is diffieult
to say they wouldn't do a good job, unless and until thay have had an
opportunity to do so.

Mr. Moorueap. We only had onz Supreme Court decision which, as
you well know under our system, will affect all of tha lower courts.
T'hat one decision is not toward greater openness, but. more reliance
on an already stifling policy of sezrecy by the executive branch.

Mr. Scavia. My impression was that even before the decision the
lower Federal courts were behaving in that fashion, on the assumpticn
that was indeed what their function was—not to make any review of
this matter if there had been. classification. T may be wrong about
that, but T don’t think T am.

Mr. Mooriteap. The Supreme Court had to reverse the lower court
to achieve the less open situation.

Mr. McCloskey ¢

Mr. MoCreskiy. Mr. Scalia, the example that you have drawn on,
the broadening of investigatory records of exemption, the narrowing
of it in this proposed legislation, went to disposing of a drug investiga-
tion before the courts. What would you think if we changed that
exemption to read something like this—this is subdivision b(7):“In-
vestigatory records compiled for any specific law enforcement purpose,
the disclosure of which would rep:resent unreasonable intrusion on the
privacy of individnals.” .

Would thas be inadequate protaction if we drew the exemption in
that manner"

Mr. Scarta. Well, there is a privacy exemption already. Privacy
has more connotation to me of medical records, psychiatric records,
and things of that sort, rather than the kind of damage you are con-
cerned about here, to wit, imputation of the commission of a crime.
That is not normally what privacy connotes.

Mr. McCrosgry. Let me read the exemption from IL.R. 4960.

Tnvestigatory records compiled for law enforcement purposes, but only to the
extent production of such records would censtitute a genuine risk to enforce-
ment proceedings, a clearly unwarranted invasion of personal privacy or a
threat to life.

Would those be adequate protections for the individual?

Mr. Scaris. “Threat to life,” alone is certainly not enough. Nor 1s
the privacy exemption, as I just indicated. A genuine risk to enforce-
ment proceedings only looks st one side of the coin. That is one effect
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that I Suppose disclosure of the records can have: It can harm the
agency’s later attempt to enforce. That wasn’t what I was mainly con-
cerneg with. I was concerned with the innocence of individuals who
may be unjustly accused of erimes. o .

Mr. McCroskey. But you use that in the existing law. Exemption
No. 6 covers personnel and medical files and similar files which would
constitute a clearly unwarranted invasion of privacy.

All we are doing is changing the investigatory records to the same
example.

N MI‘.pSCALIA. That is right. But the reason there was a separate in-
vestigatory exemption written in was the fact it was felt that therc is
a_totally separate value, aside from the value of privacy, that is, the
right of the individual not to have governmental action eausc him to
be injured in his person, his property and his reputation on the basis
of unjust allegations., You must remember that in this file there would
be all sorts of material that had not been evaluated by anybody. Be-
hind this exemption it is the same principle, Congressman, that urges
the keeping of grand jury testimony secret: We don’t want to harm
innocent individuals.

Mr. McCroskey. That method worked fine until grand juries began
to be abused by a law enforcement agency that used them for their
purposes.

Mr. Scara. I am not urging that this provision be abused.

Mr. McCrosgry. When this Congress enacted the Freedom of In-
formation Act, it was almost in a benevolent atmosphere compared to
the arrogance of this executive branch and what it claims it has as a
right. You don’t subscribe to Attorney General Kleindienst’s view, I
talge it,?probative of all 2.5 million of the Federal employees on any
subject

1\%1'. Scaria. I have taken no position on the matter and hope not to.

Mr. MoCroskey. Pardon?

Mr. Scavra. I have taken no position on the matter and hope not to.

I have never subseribed to it. I can answer your question, “No, I
haven’t subscribed to it.”

Mr. McCroskry. I think that the unjust recommendations, or as to
that particular section, I tend to agree, and I have written that down

. as you suggested.

Let me go to exemption No. 5. T want to thank you for the copy of
the letter you sent to Chairman Moorhead on this subject of confi-
dentiality of advice. The difficulty I have with your testimony, Mr.

» Scalia, is that when you make a point, you take an outrageous example
we would agree with you on, as improper abuse of privilege. But gen-
erally, these statements are somewhat limited example in general scope.

Let me go to this exemption 5, interagency or intra-agency memo-
randa or letters which would not be available by law to a party other
than in litigation with the agency. Former Assistant Attorney General
Rehnquist said that, in effect, meant any interagency or intra-agency
memorandum. In fact, he applied the present doctrine of executive
privilege to these memoranda.

It seems to me what you were trying to protect—what you spelled
out 1 your letter—was confidentiality of advice. Suppose we protect.
that confidentiality of advice point with language such as this: That
there would be exempted from the act, interagency or intra-agency
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memoranda or letters, that recemmendations contained in them would
be inhibited i1 their candor and nccuracy if the party making this
knew they were to be made public.

Would that protect against all possible concerns that you hiave?
While you are thinking over that question, this was the point T brought
up in your earlier testimony : That perhaps we ought not to have peo-
ple in government making recommendations that they would not
want to inake publicif known.

Mr. Scania. Well, you are getting right to the subject of the letter
that ‘you referred to. I tried to point out in the letter that it seems to *
me they are now using confidentiality just to the point——-

Mr. McCroskey. But you cited as examples in your letter, man’s
hope for promotion, hope for favor, hope for obtaining a civilian job.
Maybe those arc not proper elements to permit to be claimed by a mem-
ber or person who chooses to serve the public.

Mr. Scapia. Well, there are values on the other side, as 1 have indi-
cated. My only point is that there is a definite value, T think a sub-
stantial value, in encouraging forthright advice. It isn’t always a
shameful reason that will induce a person not to make a statement
which he knows will become public.

For example, the suggestion that is off the top of his head. It secems
to me you want an advisor to open up and brainstorm. If you are
speaking, however, on the record, you speak with much more delibera-
tion. I don’t think that is the kind of attitude you want to encourage ‘n
the advice.

Mr. McCroskey. I grant you thit all of us use swear words, we use
indecent language sometimes to each other that we wouldn’t want to
appear in the record. But we are talking about the functioning govern-
ment here, recommendations made in due course by an employee of
government or an associate to another that should be candid and forth-
right. I can think of one single example and that is where advice is
given as to the competence or intagrity or personality or abilities of
another individual, where all of us would insist that thare be confiden-
tiality if you are going to get candid advice or comment. But what
other examples can you think of i the operations of the U.S. Govern-
ment, where, in order to get candid and forthright and accurate
advice, the donor of such advice would not want it raade public, in .
order that he be uninhibited and candid and completely cxpress his
opinion ?

Mr. Scauia. I will give you an 2xample, and freely, because it per-
tains to an area I know nothing about, and have no intentions of know-
ing anything about.

Mr. McCresgey. You are not an expert on that subject.

Mr. Scavnrs. Not at all. And it is an example I think shows duval
value of this confidentiality, a velue to the giver of the advice and
value to the institution. Let’s say the Secretary of State or one of his
immediate assistants has a half-taked notion to the effect, “Why in
the world should we continue the support of NATO?”

Mr. MoCroskey. Wait a minute. That would come under exemption
1, affecting national defense or foreign policy. That is a different
exemption.

T go back o this SST question, which is the great example where
the Government withheld from Congress the Garwin-reported advice.
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-Can you make a case that Garwin would not have given an ‘honest,
candid, scientific opinion, if he had known it might become known to
somebody outside of the executive branch in the SST'?

Mzr. Scaria. I would probably not select that as an example.

Mr. McCroskry. Let’s get out of the national security and out of the
State Department category. Let’s say the TCC or SEC. Give me an
example in a nondefense, nonforeign policy arca where, in your judg-
ment, candid advice might be inhibited because of the donor’s con-
cern that it might later be made public.

Mr. Scaria. All right, In the communications field, there have been
proposals which some would consider half-baked and others would just
consider enlightened and avant-garde, that the radio spectrum be
sold in a freec marketplace, just like other properties.

I think if it became public knowledge that a high-level official in
the FCC was advising the chairman, or even raised the subject, “Why
don’t we think about washing out all of the licenses after the next 3
years and putting the whole thing up for sale,” it would have an
enormous impact npon the solvency of that industry.

Mr. McCrosgey. Might that not possibly be good for the industry
to have a full understanding of this advice going back and forth be-
tween individuals and the regulatory anthority ¢

Mr. Scarra. I can’t conceive that the stockholders in the industry
wonld consider it was good for the industry, or for its effect on the
price of their stock, to have public knowledge of just a brainstorming
1dea like that.

Mr. MoCroskry. What kind of value does the Government have in
keeping the value of stock up? I saw such a recommendation by some-
body higher in the TTT case, to the Justice Department, that if they
forced ITT to divest itself of ITartford, the stock would go down $2
billion, and that advice, of course, was secret.

But where is the public interest in preserving stock values within a
given company or given industry, for example?

Mr. Scarza. It isn’t preserving stock values but preserving the in-
dustry as a healthy industry. Unfortunately, that happens to be tied
considerably into the stock. I think it is irresponsible of the Govern-
ment to do something unnecessarily that impairs the economic sol-
- vency of any company.

Mr, McCroskey. s it irresponsible for the adviser to the head of
FCC to give him his opinion as to what he thinks a given action
should be? : :

' Mr. Scaria. Absolutely not.

Mr. McCrosgey. Would he be inhibited if he knew it was public?

Mr. Scaria. I think he would in a case such as that. He just wants to
chat about it, just wants to brainstorm.

Mr. McCrosgry. The other alternative, of course, is the public
speculates on what is going on in the minds of these augmented gov-
ernmental personnel. They may be just as wrong in their speculation as
the advice that may be given. I am really wondering if you can make
a case for the concept that advice given in the domestic area between
high officials, which may or may not be accepted, and may or may not
have an effect on the public, is really not in the public interest.

Mr. Scaria. May 1
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Mr. MoCroskey. I can assur: you, any advice I might give to Jerry
Ford isn't going to alert the entire Republican Party that that advice
can be followed.

Mr. Scanra. 1 can’t really believe that you are asserting that a man
speaks on the record with the same freeness that he speaks in private.
You are saying he should.

Mr. McCrossey. I am suggesting the possibility that any person
that serves the public ought to be willing to say on the record what
his views are and the nature of his advice is. As I understand your
position, you are saying that in (fovernment we ought to have the right
to keep our advice private because it might not stand the light of day,
or we might not give honest advice if we knew it was going to be
made public.

Mr. Scania. It isn't a matter ¢f giving honest advice; it is a maitter
of not being as willing to be as innovative or forthright as we might
otherwise be. I am not saying it isn’t desirable only for Government;
I am saying there is no reason to apply different rules to Government
than the rules that apply throughout the rest of our lives.

Mr. McCroskgy. That is exactly my point. Isn’t there a trusteeship
on the part of Government that is higher than the obligation, say, of a
corporation to the public?

Mr. Scarra. I think if you are going to draw a distinction, that is
the basis on which you have to do it. It is not I who wants to treat
Government differently; it is rather someone who says there should
be no confidentiality. The coramon run of mankind has it, T think.

Mr. McCrosxey. Mr. Scalia, I value very much your wisdom, ex-
perience, and sincerity. I think we have a fairly sharp focus of this
issue, and I wonder if you might not write a second letter giving me
some examplos, after you have thought of them, of proper govern-
mental advice that might not be given if the party giving them knew
that they were going to be ultimately learned by the public.

I concede the need for confidential advice in foreign policy, intelli-
gence gathering and military affairs. I concede confidentiality in the
matter of personnel advice on the evaluation of individuals. I think
these hearings have progressed, all of us agree, in those areas. But I
am puzzled « little because the examples you have cited in support of
that opinion are all examples of personal favor or business advance-
ment or pleasing your superior, which I am not so certain we ought
to recognize as the proper basis for secrecy in Government.

That request, I think, is clear, isn’t it?

Mr. Scaria, That is such a reasonable request, T don’t see how I
could refuse in.

Mr. McCrosgry. I was impressed by your letter and T don’t want to
take any more time on this question, but this exemption 3, interagency
memorandum, as the Attorney (Gencral at least would interpret them.
would extend to everything. 1 think we all appreciate the purpose and
advice to the court, administrative assistants’ advice to congressmen
and White House advice to the President, and all of these are in areas
we want to provect in a reasonable way.

But when we go to all interagency memorandums and all advice that
may be given, which is what we have now and as this law is inter-
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preted, I would like to look into a little further, and appreciate your
helping us with this.

Mr. Moorreap. I hate to belabor this point, but let’s try something
out following along Mr. McCloskey’s argument.

It is my understanding, if the special assistant to the president of
United States Steel gives his president advice, and then there is a law-
suit, that there is no exemption that protects the special assistant to
the president from being cross-examined in court on the advice he gave
the president. Isn’t that correct, sir?

» Mr. Scarnia. I think if that advice is germane to the lawsuit; yes,
that is right. But T wasn’t arguing that there has to be a constitutional
privilege or constitutional right to keep advice secret under all ecir-
cumstances. I was just speaking to the general desirability of confiden-
tiality. I think it is generally tﬁought that the inner discussions of the
board of directors of a corporation, or the advice given to the chief
executive officer by his immediate subordinates, should not be made
public. I think that is common practice and a sound common practice.

Mr. Mooriteap. But if it were germane to a lawsuit or if germane
to a congressional investigation, there is mo privilege. Am I not
correct ?

Mr. Scacvra. That is correct.

Mr. Moorueap. If that is correct for private business, is there any
reason that Government should make a difference ? I mean, the assist-
ant to the president of U.S. Steel is going to feel the same kind of con-
straint, is he not, as the Special Assistant to the Secretary of HUD?

Mr. Scarta. Yes. T wasn’t just talking, however, about specific ad-
vice that is germane to a particular lawsuit, or evidence of a particu-
lar wrongdoing. T was really addressing my comments to a gencral
requirement, that whether this advice is germane to any particular
litigation or controversy or not, you generally would be speaking on
the record. That goes a good bit further,

Mr. Moorueap. Your distinction is that we don’t have a “freedom
of information” for U.S. Steel so they don’t have to reveal to the
public generally.

Mr. Scaurs. That is right.

Mr. Mooritean. And you are saying that similarly an adviser to the
. Secretary of HUD, his advice shouldn’t be available to the public gen-

erally. It might be required in a lawsuit, if germane, or in a congres-
sional inquiry.

Mr. Scaria. That is right. Indeed, there is much information that
does not have to be furnished under the Freedom of Information Act
which an agency would have to furnish in a lawsuit.

Mr. Moorurap. Mr. Phillips?

Mr. Pomrares. I will defer questioning, Mr. Chairman. But for the
record, could ‘we clarify the fact, when you refer to recommendation
71-2, that is old recommendation 24¢ We have changed the number-
ing system. We did refer last year to recommendation 24.

My, Scaria. It is the same. One of what I hope is the least significant
things we have done in the past year is to renumber our past recom-
mendations.

Mr. Pumaaes, It is a good change.

96-576-—73——20
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M. Moorimap. In view of the fact you defer any questions, the Chair
will recognize Mr. Kronfeld, ’

Mr. Kronenrrp, Getting back to the classification discussion we had
a little earlicr, I wanted to make a comment on what the purpose of the
bill was and get. your reaction.

This is a totally different piece of legislation, in that it did originally
require that the courts make de novo review. The original intent cf
(‘ongress was that all information. is public. There were certain pe:-
missive exemptions, They are not mandatory.

The problem with limiting the courts to a standard review of ad- -
ministrative procedures, only on the basis of whether they are arb:-
trary and capricous. defeats the original purpose of the act. The courts
in these cases are not reviewing ar. agency adjudication. Really, they
are reviewing what is in most cases the unilateral turndown of a re- »
quest that is presumed to be releasable even if it is exempt.
~ I wonder if we could be defeating the purpose of the act by restrict-
ing the courts, or even directing the courts to take standard review cf
an administrative decision as they would in, say, an FTC matter?

Mr. Scauvra. If it was the original purpose of the act, maybe that
original purpose should be reexamined. Tt scems to me that this is a
lesser case for allowing court interference than many other situations
in which we do not allow de novo raview. ,

For instance, where you have a rulemaking that substantially af-
fects a private person, deprives himr of profits he might otherwise have,
or an adjudication that imposes a fine upon him, or a penalty, depriv-
ing him of property—there we accord deference to the agency action.
Tt would secin to me that is a much stronger case for saying we will
Jet the court examine this de novo, than is the present situation, where
all that is happening. all that has to have happened, is that a curious
individual who would like to have a piece of information comes to the
Government and the Government says, “I don’t want to give it to you
because it relates to foreign affairs.” It seems to me that is a much
weaker case for according no deference to the agency action.

Mr. Kroxrrrp. I don't want to spend too much of the committee’s
time on this. As an example, there may have been an adjudication in
rulemaking for an FCC matter. Coansel for both sides are representecl.
There is an administrative judgment involved in many cases. But, in
the case of information requests, I think Congress stated as a matter
ot policy, that. information requests were very important, that provi-
sion of information was very important, even though, or maybe be-
cause, just by curiosity a person could get any information he wantecd.

T don’t think the question of not requiring “standing” in an 1r-
formation request has indicated a policy that these requests are nct
very important. T think, rather, it indicates a policy they are very
important. _ . .

Mr. Scaria. T agree, it is importent. But I find it hard to believe the
Congress thinks it is more important than other agercy determina-
tions, including some adjudications which are not formal but informal.
T ven there you accord very great weight to the agency decision. This
doesn’t strike me as a clear case for going the other way. That is ail
1 am saying. I think we just disagree on it.

Mr. Kronrerp. Another question the Administrative Conference
might want to look at itself are those provisions on classified informa-
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tion, or declassification of information. There has been testinony in
the Senate about the fee structure used now for searching and declassi-
fication of information that private parties have requested which has
been classified by Executive order. The fees are very high because
necessarily the rescarch time and study time is quite extensive for in-
formation that may be classified.
- However, under the Iixccutive order, the President has stated as a
matter of policy that it is a positive duty for the Government to de-
classify as much information as possible as quickly as possible.
- I am wondering it you don’t think requests by individuals for de-
classification is not a public service in that it alerts the agency to
matters which might be declassified under the Executive order, and
therefore there should be no fees charged for searching of records and
the time spent reviewing them for declassification purposes, although
a fee may be charged for copying ¢

Mr. Scavia. I have not been aware of this problem. I would appreci-
ate getting from you, after the hearing, citations of Senate testimony
relating to this and I will look into it.

Mr. KronNrrrp. Another thing is indexing. You mentioned the
burdensome nature of this provision in the act.

Mr. Soarza. No, it was a good idea to have an index. T am just say-
ing, that requiring the whole thing to be published, all the way back
to July 5, 1967, seems unwise. Even today, for some of the ma jor agen-
cies, that is a pretty big volume and in the 1980 period it is going to be
a bigger one, and so forth. Moreover, most of the material in the index
is going to be of antiquarian interest. I think the antiquarians can
come to Washington. You are concerned in getting out to the field such
material as is really of a more general interest.

Mr. Kroxrerp. One of our concerns was that many of the agencies
themselves don’t know what they have. Large agencies with various
components such as DOT, have trouble locating their own information.

Mr. Scauia. That should not be the case because the indices should
exist. The change made by the present bill is only that the agencies be
required to publish them. Under the Freedom of Information Act, they
have to have the indices in existence and awvailable for public inspec-
tion right now.

. Mr. Kronrerp. Which doesn’t seem to be the case in many agencies.

A number of people feel regional offices or agencies do not have
access to these types of indices from the Freedom of Information Act,

Mr. Scarra. The act does not require the index to be retained in

4 field offices. It just has to be in an office where it is maintained—I
think most agencies, because of the bulk, keep it in their central office,
. Lamnot aware any agency has failed entirely to keep an index. That
18 not what I believe to be one of the areas of noncompliance with the
Freedom of Information Act. It is a clear provision that most agencies
have lived up to. At least any I know have.

Mr. Kronrerp. We have had instances where components of the
Department of Defense do not have the kind of index that we on-
vision should be kept under the act.

Mr. Scarta. Ttis not in detail.

Mr. Kroxrerp. One other question on the (b) (7) exemption. The
word “files” has been changed to “records” as a means of limiting the
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kinds of documents that could be kept exempt by inclusion in an exempt
“file”—what is your position ¢

Mr. Scarza. T think that is a good idea. The Conference’s position
is in any case, that even where you are talking about a particular doc-
ument, and find it to be within one of the exemptions, you should win-
now out that portion that can be provided. So, a fortiori, we would
be in favor of eliminating any langzuage that seems to enable whole
documents that do not justify an exemption to be included in it.

Mr. KroxFrrp. In a number of court cases involving investigatory
files, the court has said that at the point at which it looks like either *
the investigaticn is finished, prosecution is finished, or there is no at-
tempt to procced with any prosecution, the file should be opened, pro-
viding, of course, that deletions can e made for protection of privacy,
protection of names of informers, or other matters of this nature.

Do you think that kind of langnage could be incorporated-into the
amendments to the hill to make it clear that investigatory files would
not, remain investigatory forever?

Mr. Scar1a. [t seems to me that the main evil sought to be avoided
is the publicat'on as a Government, record of something that is not
accurate. T don’t see how that evil is avoided by allowing it to be
published later. Tt seems to me that same problem exists. The exemp-
tion you just mentioned to the statement with respect to files in a court
criminal proceeding, whereby you can delete the names entirely—I
sunpose that avoids the ?roblem.

Mr. Kroxrrp. T don't think we fully considered the problem raised
earlier about the erroneous investigation.

Finally, on time limits, T am wondering if you think it might be in
order to legislate the Department cf Justice’s regulations, specifying
that response would have to be mace in 10 days except {or stated rea-
sons. We seem to have a problem here with the 10-day Timitation,
which may not be enough in certain cases.

Mr. Scaria. Right.

Mr. Kronrern. Some departments have argued they cannot make
determination until they pull the file and the file may be in another
country. So they could not comply with the 10-day rule. Do you think
it would be a good idea to clearly specify exactly what they have to do
within a 10-day period or 15-day period, whatever the period is de-
cided upon?

Mr. Scarra. I think it would be awfully hard to frame something
that you are sure would make them do everything you want them to do.
The trouble is, once you set it forth explicitly, the bureaucrat in charge
of it isn’t going to do any more thaa what is strictly required. I think
you are better off to have a generalized requirement. Let the agency
proceed in good faith and with dus dispatch to go about getting the
information.

Mr. Kroxresn. That, of course, would be judicially reviewable.

Mr. Scaraa. Wes. In our proposals, we establish initial time limits and
ultimately, if you want to get an extension beyond a certain period, re-
quire the giving of a reason, and the reason given is judicially re-
viewable. If the reasons given show the agencies have not proceeded
with dispatch, in good faith, the agencies will be reversed. )

Mr. Kronrep, One final corament. Although use of such commis-

sion isn’t manclatory, assuming the commission was legislative, do you

@y
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think the courts would feel that if a person went directly from the
agency determination to the court, they would not have exhausted
their administrative remedies ? Would the courts push the people to the
commission ?

Mr. Scaria. I think you can clearly avoid that, if you are worried
about it, by setting forth in the act, that it is not required and shall not
be necessary. I thought the bill was clear on that point as written.

Mr. Kro~NrFeLD. I think it is clear as written.

Mr. Scaria. That didn’t occur to me as a problem. If it is one, T have

- to go back and look at the language, but it 1s easily remedied by a few
words, probably.

Mr. Kronrerp. Thank you.

Mzr. Mooruzap. Mr. Cornish.

b Mr. Cornzsir. Mr. Scalia, we have had some testimony from the agen-
cies already on the bills this year and also during our investigative
hearings last year. One thing that has really bothered me greatly in
their testimony is an attitude that runs throughout virtually every
statement we received, and that is Freedom of Information seems to
be looked upon almost as an extracurricular activity in Government
agencies.

That is, it takes time away from the operations of the agency. We
have a complex fee system sct up for copying, and searching, and that
sort of thing. It is almost an orphan to be tended only when you have
time and the inclination.

This bothers me greatly. I would like to get some expression from
you, whether you feel that the provision of information to the Ameri-
can public is an integral part of an agency’s operations.

Myr. Scarra. I think I can state that categorically. Not only do I as
an individual feel that way, but the Conference as an organization
does. It has made that feeling clear by the fact that more of its recom-
mendations deal with this general problem of providing information
to the public, involving the public in the agency process, than any
other single item.

As you know, 60 percent of the Conference is made up of agency
people, policy level agency people, and I think at that level, at least,
there is an awareness this is a very important part of our democratic

. frocess. It has a value not only to the public, but the agency itself.

think the agency does its work better with public exposure and
public involvement. There is no question about it.

Mr. Cornism. T think your testimony has been especially helpful

& from many points of view, but one comment you made really upset
me a little bit. In reference to the recovery of rcasonable attorncy
costs and court fees, that provision of the bill, you referred to a
“class” action that could be artifically stimulated by the provision of
a bounty.

Mr. Scarza. I felt that was a little colorful, perhaps, when I wrote
it.

Mr. CorNisit. You didn’t mean “bounty” in the sense of a reward
did you? _

Mr. Scarra. It is in a way that. That is a justification for allowing
attorneys’ fees. For instance, some people who are enthusiastic about
the utility of the class action as a means of enabling private attorneys
general to enforce Inws, very much favor the provision of attorneys’
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fees to the successful class action plaintiffs, as a means, avowedly, of
stimulating the bringing of class action.

T think the word “bounty” was colorful, but T stand by the poirt
it makes-—to wit, that one reason for this device, and T suspect the
‘yeason some people have in mind, is to encourage these suits. 1 don’t
say that is necessarily a bad or a good reason but it is possibly the
operative one. I do say if it is a good reason here, T dor’t sce why it is
not so elsewhere. It gets back to the discourse I had with Mr. Kron-
feld. I think there ave certain suits that are more deserving of this
treatment. ’ v

Mr. Cornisu. As a matter of fact, there are other types of suits-—
the Equal Eraployment Opportunity Act, for example—where this
enters mnto it. You know, you can make recovery there.

Mr. Scaria. Yes, that is true. ’

Mr. Cornisit. You don’t know of any problems involving that, do
yvou?

Mr. Scaria. T don’t assert there are any technical problems with it,
but I do thirk the field is somewhat distinguishable in that it was
probably thought those who generally have Equal Employment Oppor-
tunity complaints will be relatively poor plaintiffs. T think that is a
ceneralization that is probably supported in fact. I dou’t think a
similar generalization applies here.

Mr. Corxisn. This would be diseretionary on the part of the Court
anvway. But T can tell you from my own personal experience in 8
vears of dealing with Freedom of Information complaints, that I
have had many people march through the office who could hard'y
afford the earfare to the office building, much less paying attorneys
to exercise their legal remedies in court to obtain what they consider
to be very vital information. They’re not, if you will excuse me, just
curiosity seekers.

Mr. Scarnia. Let me make it clear. T don’t assert that everybody who
nses the Freedom of Information: Act is that. But T do assert that
in deciding what it is good or bed for the act to cortain, one must
be aware that the bare minimum a person needs in order to invoke
the act is idle euriosity. And it should be enough.

Mr. Corxisir, T wanted to make it clear on the record there are a
number of very serious requests for information that go far beyond .
mere curiosity. There are people who cannot afford to press their
legal remedies in cases like this.

Mr. Scaria. That is certainly true. The Conference, and I person-
ally, recognize that by onr interest in this particular field.

May T just say abotc the fee provision: You will recall the conclu-
sion of my prepared testimony on that point is simply that I hesi-
tate to say it is good or bad until I know more about the kinds of
suits that are now brought. If indeed it turns out a large number of
the plaintiffs who want information and are denied it are poor plain-
tiffs, as they are in the other provisions you refer to, then the device
would make sense here. I don’c think we have that kind of Jdata now—
and as an abstract matter I dor’t sec why this area deserves that
special kind of treatment any more than another.

A,

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/14 : GIA-RDP75B00380R000600070001-2

Mr. Cornisir. On the point Mr., McCloskey was making in regard to
advice which subordinates give their superiors in Government, you
seem to have some problems with this, quite obvionsly. Tsn’t it true that
all advice, even if it is written, can be qualified with the proper lan-
guage to indicate exactly the nature of the advice it is? In other words,
1f it is a brainstorming suggestion, this can be indicated in some way. If
it is a revolutionary thought this can be indicated in some way. It ean
be described in such language that it would be clear to any person who
read it, just what the nature of the advice is and how it is being

- presented.

Mr. Scarza. I think so. But it takes thought and effort to do that,
thought and effort which is thereby diverted from the subject at hand,
perhaps. Moreover, advice is sometimes not taken as seriously when

- it is put forward so tentatively. I occasionally like to play the role of
the devil’s advoeate, that is, fo take a position in the discussion as
forcefully as though I am entirely committed to it, whereas in fact
I have my own substantial doubts. I find that often tho discussion is
taken more seriously and the person you are providing the advice
to responds more vigorously, if you play the role of devil’s advocate.
And that role is utterly inconsistent with putting forth a position very
tentatively. It can’t be done.

My. Prrrres. If you could yield for an observation. Tt might be
if there were such a requirement, if advice contained in interoffice or
Interagency memorandums were to be disclosed, this might have the
effect of reducing the great mountain of paper that is moved through
the excentive bureaucracy. People would be less likely to write 10 or
15 memos a day, if they knew it was going to be disclosed. That might
save the Government and the taxpapers many millions of dollars a
year,

Mr. Scarra. Unfortunately, it is probably only the most useful
memorandums that would be suppressed. The ones you would want a
record of,

Mr. Mooriteap. Thank you, Mr. Sealia.

T don’t think the subcommittee has kept up to its usual standard
of hospitality. Would you present your associate ?

Mr. Scarta. I am sorry, Mr. Richard Berg, who is the executive
secretary of the Administrative Conference.

Mr. Moortieap. We welcome you, Mr. Berg.

We want to thank you very much, Mr. Scalia, for presenting such
a forthright memorandum you didn’t mind putting on the public
i record. We appreciate it.

Mr. Scavia. Thank you, Mr, Chairman.

Mr. Moornrap. When the subcommittec adjourns this afternoon, it
will adjourn until 10 o’clock, Wednesday, May 16, when we meet in
room 2247 to hear additional outside wtinesses on the Freedom of
Information Act amendments.

'The subcommittee is now adjourned.

[ Whereupon at 4 p.m., the subcommittee adjourned, to reconvene at
10 a.m., Wednesday, May 16, 1973.]

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2

THE FREEDOM OF INFORMATION ACT

. WEDNESDAY, MAY 16, 1973

House oF REPRESENTATIVES,
ForrieNn OPERATIONS AND
~ GOVERNMENT INFORMATION SUBCOMMITTEE

oF THE CoMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C.

The subcommittee met, pursuant to recess, at 10:10 a.m., in room
9247, Rayburn IHouse Office Building, Hon. William S. Moorhead
(chairman of the subcommittee) presiding.

Present: Representatives William S. Moorhead, and John N.
Erienborn.

Also present: William G. Phillips, staff director; Norman G.
Cornish, deputy staff director; L. James Kronfeld, counsel; and
William H. Copenhaver, minority professional staff, Committee on
Government Operations.

Mr. MoormEap. The Subcommittee on Foreign Operations and Gov-
ernment Information will please come to order.

This morning we conclude our legislative hearings on bills to
strengthen and clarify provisions of the Freedom of Information Act.
Since May 2, when thesc hearings commenced, we have taken testi-
mony from a broad cross section of witnesses. We have heard from a
group of distinguished news media veterans who testified before this
subcommittee during the original hearings on Government informa-
tion in the 1950’s and mid-1960’s. We have received testimony from
our colleagues in the House. We have heard from the Departments of
Justice and Defense, albeit negatively and with little constructive sug-
gestions as to how we can technically improve the bills before us. We
received testimony from members of the working press, the American
Civil Liberties Union, and the Administrative Conference of the
United States. Many other interested organizations have indicated
* that they will file prepared statements on H.R. 5425 and H.R. 4960 for

our hearing record.

Today, we will hear from both news media and legal expert points
of view. Qur first witness will be Mr. John T. Miller, chairman of the
section of administrative law of the American Bar Association and one
of the most prominent members of the Washington Bar. Mr. Miller is
accompanied by Mr. Richard Noland, a member of the ABA section of
administrative law and vice chairman of its committee on access to
Government information,

‘We will also receive testimony from Mr. Ted Koop, whose long and
distinguished career in the electronic news media and broadecasting

(309)
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industry is well known to all of us. Mr., Koop represents the Radio-
Television Nevws Directors Associat on.

Finally, our cleanup witness for these hearings will be Mr. Ronald
Plesser, representing the Center for the Study of Responsive Law.
Mr. Plesser is one of the outstanding experts on freedom of informa-
tion law in the United States, having probably litigated more such
cases than any other attorney. Ie is also active in the Center for Press
Information, a group that assists members of the news media in theis
freedom of information problems.

I understand you have another appointment, Mr. Miller. Is that
correct ?

Mr, Mien, Yes.

LY

STATEMENT OF JOHN T. MILLER, JE., CHAIRMAN, SECTION OF ?
ADMINISTRATI‘VE LAW, AMERICAN BAR ASSOCIATION; ACCOM-
PANIED BY RICHARD NOLAND

My. Mirpek. T have another Learing, and I do appreciate the oppor-
tumty to appear first this morning because of this conflict of time
which T have.

My name is John T. Miller, Jr. T am a practicing attorney and chair-
man of the adinistrative law section of the American Bar Association.

With me today is Richard T. Noland. who is vice chairman of our
committee on access to Government -nformation.

We have prepared a statement, Congressman Moorhead, which we
ask be copled into the record at some appropriate place. T will not try
to read it all. '

Mr. Moorzan, Without objection, the entire statement will be made
a part of the record.

Mr. Mrirer. You will notice when you look at the enire statement:
that while we are authorized to appear here on behalf of the adminis-
trative law section, in view of the brief notice pertod, we have not been
able to clear tais with the policymaking part of the ABA which is
above us. However, we have been suthorized by the prosident of the
American Bar Association to appear before you.

We appreciate your invitation to appear and to testify in these hear-
ings. The section has long been concerned with problems relating to
public access to Government records, and welcomes this opportunity
to present its views. Qur section sibmitted a statement to this sub-
committec last June in connection with the subcommittee hearings or.
the administrarion and operation of the Freedom of Information Act. ¢
In that statement, the section indicated that it believes that the Free-
dom of Tnformation Act is serving a useful and necessary function in
our society, and has generally proved to be a workable statute. The
section went on to point out that the main problem with the statute
today is one of enforcement, particularly at the lower levels of Gov-
ernment. The section also noted that, despite general compliance by
most agencies, some problems have been encountered in receiving
prompt replies to requests for ageacy records. In order to alleviate
some of these problems, the section of administrative law made a nur-
ber of recommendations in thar stztement, including certain specific
propesals for ammendment of the statute.
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‘We understand that the purpose of these hearings is to consider two
specific bills which have been introduced in the ITouse of Representa-
tives, JL.R. 4960 and ILR. 5425. Our comments on several aspects of
the bills are set forth in detail in the statement which we submitted
today.

Basically, we have addressed the following matters:

First, we support the establishment of specific time limitations in
order to assure that agencies reply promptly to requests for records.
In our view, these limitations do as much as any single measure to

“ assure effective enforcement of the ¥Freedom of Information Act, es-
pecially at lower levels in the government. -

However, we believe that there may be legitimate grounds for al-
lowing an extension of time for an agency to respond to a request for

“ an agency record in certain instances. Accordingly, we support the
proposed time limitations set forth in IL.R. 4960, and prefer this pro-
posal to the proposal in ILR. 5425.

The provisions contained in H.R. 4960 are based upon the uniform
regulation and implementation of the Freedom of Information Act
recommended by the Administrative Conference of the United States
}n its recommendation No. 24, which we supported in our statement

ast year. ’

Sccond, the Administrative Law Secction agrees with the objective
of proposals contained in both bills to empower the courts to review
security classifications by the government. While courts are generally
not equipped to deal with policy questions involving national defense
and foreign policy, we believe that judicial review of security classi-
fications to determine whether they are consistent with applicable
criteria can provide a salutary check on executive action. In our state-
ment we propose speeific language designed to confer this authority
upon courts. : :

Third, the section also believes that certain of the exemptions set
forth in subsection (b) of the Freedom of Information Act should be
amended in order to assure that information be made available to the
maximum extent possible. '

At the same time, there is cortain information, such as information
the disclosure of which would invade personal privacy and some in-

. formation received by the government from a citizen in confidence,
that the section believes normally should be protected against public
disclosure. Our statement sets forth proposed amendments to several
exemptions, including the second, fourth, fifth, sixth, and seventh cx-

* emptions to the Freedom of Information Act.

1 might digress to attract your attention to the portions of our state-
ment which begin at page 8. We refer first to the second exemption
where it has been proposed to amend section 552(b) by inserting the
words “internal personnel.” We believe that at least certain types of
internal guidelines should be protected against public disclosure. These
internal guidelines include such sensitive matters as allowable toler-
ances for prosecution, negotiating techniques for contracting officers,
schedules of surprise audits and inspections, and similar matters which
obviously cannot be disclosed without impeding the performance of
a particular agency function which they concern.
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As to the fourth exemption, which we believe has been the subject
of more controversy than the others, some courts have held that the
fourth exemption 1plfotects only commerecial and financial information
that is confidential or privileged and is not applicable to other kinds
of information. We believe that there are certain kinds of information
which are not commercial or financial in character which should en-
joy a privilege nonetheless. In my statement I mentior. that in certain
types of investigations important information is obtained on a con-
fidential basis which would not otherwise have been disclosed, and this
may be important in the case of aireraft accident safety investigations,
for example.

Further, citizens must be able in confidence to complain to their
government and to provide information without fear of reprisal. I
believe one example of that might be the soldier who complains to the
Inspector General about some condition in the Army. The Inspector
General would probably be denied access to further complaints if some-
one in command could obtain access to the complaint and make the
identity of the soldier known, and thercby subject him to possible d:s-
ciplinary action by a superior.

We have recommended a change in language which would reflect
confidential information which is not simply financial or commercial
in nature.

In the fifth exemption, we have suggested that it read consistently
with the new proposed Federal Rules of Evidence. We have suggested
language to effect this result.

The sixth exemption is one we think is proving to bs unduly exclu-
sionary. We would broaden this ¢xemption by eliminating the word
“clearly.” Second, the word “files” should be changed to “records” in
order to avoid the possibility that documents which ought to be dis-
closed would be withheld on the grounds that they are in a file which
may otherwise enjoy an exemption.

The seventir exemption relstes to investigatory files compiled for
law enforcement purposes. Here we prefer the approach taken in
IHL.R. 4960 over the approach takea in H.R. 5425, We have suggested
that the reform be accomplished by stating specifically what investi-
gatory records should not be made available, by using general group-
ings. Unless release of the document actually interferes with en-
forcement proceedings, for example, it should be made available.

Turning now to the more general legislative proposals, we support
the proposal set forth in H.R. 49€0 to establish a Freedom of Infor-
mation Commission and believe that such a cornmission could serve a
nseful role as an ombudsman for complaints arising under the Free-
dom of Information Act. The section does not believe that it would be
useful or wise to enable the Freedom of Information Commission to
adjudicate inclividual cases, since this would simply duplicate existir.g
procedures for judicial review under the Informaticn Act. Consa-
quently, we recommend that the Commission’s rules be limited to set-
ting general policies regardine release of information and acting as
an ombudsman in matters relating to public access to (Government
information )

Fifth, our statement also sddresses several technical amendments
proposed in TL.R. 4960 and H.F. 5425. These technical matters are
discussed in detail in our statement.

I
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We will be pleased to answer any questions which the subcommittee
may have. :

Mr. MooruEAD. Thank you very much, Mr. Miller.

[Mr. Miller’s prepared statement follows:]

PREPARED STATEMENT OF JoHN 1. MILLER, JR., CIIAIRMAN, SECTION OF
ADMINISTRATIVE I.AW, AMERICAN BAR ASSOCIATION

Mr, Chairman and Members of the Subcommitte : I appreciate your invitation
to appear and testify in these hearings before the Subcommittee on Foreign
Operations and Government Information of the House Committee on Govern-

- ment Operations on behalf of the Section of Administrative Law of the Amer-
ican Bar Association.' The Section has long been concerned with problems relat-
ing to public access to government records, and welcomes this opportunity to
present its views.

The Administrative Law Section submitted a statement to this Subcommittee
last June in connection with the Subcommittee’s hearings on the administration
and operation of the Frecdom of Information Act. In that statement, the Section
indicated that it believes that the Freedom of Information Act is serving a useful
and necessary function in our society, and has generally proved to be a workable
statute. For this reason, the Section concluded that no sweeping changes in
the structure or organization of the Act were required. The Section went on to
point out that the main problem with the statute today is one of enforcement,
particularly at the lower levels of the government. The Section also noted that,
despite general compliance by most agencies, some problems have been en-
countered in receiving prompt replies to requests for agency records. In order to
alleviate some of these problems, the Section of Administrative Law made a
number of recommendations in that statement, including certain specific
proposals for amendment of the statute.

The Administrative Law Section understands that the purpose of these hear-
ings is to consider two specific bills which have been introduced in the House of
Representatives. These include H.R. 4960, introduced by Congressman Horton on
February 28, 1973, and IL.R. 5425, introduced by Congressman Moorhead on
March 8, 1973. Without discussing either of these bills in detail, I would like to
devote the remainder of my statement to certain aspects of the proposed legisla-
tion which the Administrative Law Section believes merit attention at this time,

I

First, both bills make provision for the establishment of specific time limita-

tions intended to assure that agencies reply promptly to requests for records.

(Section 303, H.R. 4960 ; Section 1(¢) H.R. 5425). These proposals are evidently

based upon the uniform regulations in implementation of the Freedom of Infor-

mation Act recommended by the Administrative Conference of the United States

in its Recommendation No. 24, In our statement submitted last year, the Section

* strongly endorsed Recommendation No. 24, and urged that agencies should con-

form their internal regulations governing release of information with the uniform

regulations to the maximum extent practicable, on the ground that the uniform

regulations “can do as much as any single measure to assure effective implemen-
tation of the Act.”

The Administrative Law Section continues to believe that a set of strict time
limitations for responding to requests, such as s contained in the proposed bills
before this Subcommittee, is essential to effective enforcement of the Freedom of
Information Act. In this connection, we believe that the proposal set forth in
H.R. 4960 (Section 303), which virtually tracks the uniform regulations proposed
by the Administrative Conference in Recommendation No. 24, is far preferable
to the proposal set forth in H.R. 5425 (Section 1(c) ). Both bills require that an
agency comply with or deny a request in 10 working days. However, H.R. 5425
apparently would provide no basis for an extension of time in which to reply to
a request for agency records, while H.R. 4960 sets forth several specific grounds
for an extension of time. In our view, there are legitimate reasons for extending

1 Although we are anthorized to appear on behalf of the Administrative Law Sectlon,
the policy-making body of the American Bar Assoclation has not had an opportunity to
pass on the prinelples of the legislation here being discussed.
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the time in which an agency must reply to a reguest, such as tte need to conduct
an extensive search for the records or to evaluate whether a pariicular reeord
is exempt under the Information Act, and a set of time limitutions should pro-
vide sufficient flexibility for extensions in such instances. Moreover, we believe
that the grounds for extending the tinie in which to reply to a request are set
forth with sufficient specificity in ILR. 4960 =0 as to avoid abuse of the provision.
By failing to provide any grounds for obtaining an extension of time, H.R. 5423
could well tend to force the agencies to deny a request that might have been
granted had more time for deliberation been allowed. Consequently, if it is «e-
termined to enact a set of time limitations, the Section recommands that the pro-
posal set forth in H.R. 4960 be adopted.

o

11

A second aspect of the proposed legzislation which the Administrative Liw
Section desires to comment upon relates to provisions concerning in eamere in-
spections of documents. Both bills contain language which is apparently in- ¥
tended to respond to the recent decision of the Supreme Court in Environmenial
Protection Agency v. Mink, — U.8. —, 41 LW, 4201 (1973). (IL.R. 4960, Section
101; H.R. 5425, Section 1(d)). In that decision, the Supreme Court ruled that,
under the first exemption to the Freedcm of Information Act (5 U.S.C. §552(b)
(1)), a district court has no authority to inspect in camcra o. record classified
in accordance with an Fxecutive Order to separate the secret portions from the
non-secret portions, and rejected “any claim that the Act intended to subject the
soundness of executive security classifications to judicial revievr at the insistence
of any objecting citizen.” * The Court also held that district ccurts were not ce-
quired, under tae fifth exemption to the Act (5 U.8.C. §552(b) (5)), to inspect a
record in camcra to determine vwhether or not the exemption wasg propeily
claimed, but could instead rely upon afidavits, oral testimony. efe., in reaching
a decision. To the extent that the proposed legislation would require courts to
examine government records in camera to determine whether or not they fall
within a particular exemption, the Aiministrative Law Section opposes such
proposals. In the Section’s view, a court should be enabled to reach a decision
with respect to whether or not a particular record has heen lawfully withheld
under the Freedom of Information Act in any manner that it chooses, including
through the use of affidavits or oral testimony. However, the Seetion agrees that
courts should be permitted to examine records in camera in their discretion.

It appears that the principal purpose of both bills is to empower the courts to
determine whether or not a particular record has been properly classified in :ie-
cordance with applicable criteria governing classification in order to determine
whether or not it should be withheld under the first exemption to the Freedcm
of Information Act. Generally speaking, the Administrative Law Section be-
lHeves that ccwrts should have the autbority to review security classifieations in
instances where an agency has acted without reasonable grounds in assigning
the classification to a particular document. To be sure, the ecurf{s are not
equipped to deal effectively with questions of what is desirable in the interests
of national defense and foreign policy, and should be reluctant to interfere with
security clagsifications in the absence of’ evidence that there is no rational justifi-
cation for the classification.” However, we believe that, even in this limited re-
spect, judicial review can provide a salutary check on Executive action.

One technical difficulty with the manner in which the proposed bills attenmpt hd
to provide for judicial review of security classifications is that neither would
amend the language of the first exemption. Since the Supreme Court held in
Environmentel Protection Agency v. Mink, supra, that, under the first exemption,
the sole question was whether or not the record had been classified pursuant to
an Executive Crder, in our view, it wculd be necessary to modify the language
of the first exemption in order to permit a court to determine whether a record
was properly classified. In H.R. 4980, it is provided only that the court shall
examine in camere any records being withheld under an exemption to the Free-
dom of Information Act, including classified records, “to determine if they are
being improperly withheld.” (Section 101, ¥H.R. 4960). Because this amendment
would not change the language of the i1irst exemption, under the Mink decision,
presumably a classified record would still be properly withheld under Section

L2

242 T, W. 4203,
% Bee Epstein v. Resor, 421 F. 2d 390 (9th (ir. 1970), cert. den., 398 U.8. 965 (1970). \
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552(b) (1) simply if it were classified pursuant to an Executive Order. The pro-
pbsal in H.R. 5425 suggests more clearly that judges are expected to examine
classified records in order to determine whether or not they are properly classi-
fied, but, without amendment of Section 552(b) (1), the statute could still be
construed to limit the court’s role simply to deciding whether the record had
been classified pursuant to an Executive Order.t If the Subcommitiee desires
to overcome the decision of the Supreme Court in Entironmental Protection
Agency v. Mink, suprae, it should revise the language of the first exemption in
addition to requiring that classified records be examined in camera by a court so
as to make it elear that courts have authority to review security classifications.

In view of the foregoing, the Administrative Law Section recommends that
the following two sentences be substituted for the third sentence in 5 U.8.C.

e §652(a)(3):

“In such a case the court shall determine the matter de novo, including
such in camera examination of the requested record as it finds necessary to
determine if such record or any part thereof may be withheld under any

p of the exemptions set forth in subsection (h) of this section, and the burden
is on the agency to sustain its action. Such in camera cxamination of records
which the agency claims are in the purview of subsection (b) (1) of this
section is authorized whenever the court finds reasonable grounds to believe
that the agency’s claim is not justified.”

In addition, the Section recommends that § 552(b) (1) be revised to read as
follows:

“authorized under the criteria of an Executive order to be kept secret in
the interest of national defense and foreign policy.”

III

A third major portion of H.R. 4960 and H.R. 5425 would revise certain of the
exemptions set forth in Section 552 (b) of the Freedom of Information Act. These
include proposed amendments to the second, fourth, fifth, and seventh exemptions.

TIIE SECOND EXEMPTION

H.R. 5425 proposes to amend Section 552 (b) (2) by inserting the word “internal
personnel” immediately before “practices,” and adding the words “and the dis-
closure of which would unduly impede the functioning of such agency” at the
end of the exemption, (Section 2(a)). The Administrative Law Section agrees
with the proposal to restrict the scope of the second exemption only to instances
where information cannot be disclosed without nullifying the effectiveness of a
particular agency function. Indeed, in our statement submitted to the Subcom-
mittee last year, we noted that some courts, relying upon the Senate report for
the bill subsequently enacted as the Freedom of Information Act, have held that
the second exemption is limited to information pertaining to an agency’s policies
regarding employee vacations, lunch hour time, sick leave, parking space alloca-
tions, and similar non-sensitive matters.® Other courts, however, have accepted

h the broader reading of the second exemption found in the House report, which
covers such matters as operating manuals and guidelines intended for the use
of agency personnel.’ While the Administrative Law Section does not believe
that personnel information of the type described above should be withheld under

* the Information Aect, it does believe that at least certain types of internal guide-
lines should be protected against public disclosure. These internal guidelines in-
clude such sensitive matters as allowable tolerances for prosecution, negotiating
techniques for contracting officers, schedules of surprise audits and inspections,
and similar matters which obviously cannot be disclosed without impeding the
performance of the particular ageney function which they concern.

In the Administrative Law Section’s view, the difficulty with the proposed
amendment to the second exemption set forth in IT.R. 5425 is that the addition

41t is noted that the standard for review of classified records in Section 1(d)(2) of H.R.
5425 (“harmful {o the national defense or foreign policy of the United States) is incon-
sistent with the standard set forth in Executive Order 11652, March 10, 1972, 27 Fed Rog.
5209 (“In the interest of the national defense or foreign relations”). (Emphasis added).

& Jonsumers Union v. Veterans Administration, 301 F. Supp. 796 (S.D.N.Y. 1969) ;
1(35&?%% v.l(g}G»S‘gi), 289 . Supp. 590 (W.D. Wash. 1968), ajf’d on other grounds, 415 F. 2d R78

ir. .

% Cuneo v. McNamara, Clv. Action No. 1826-67 (D.D.C. January 14, 1972),
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of the words “internal personnel” could be read to restrict unduly the scope of
the exemption. In light of the Senate report discussed above, the proposed
amendment could be construecd. to apply only to matters concerning personnel
policies, anc. not to apply to the kinds of sensitive matters intended for the guid-
ance of agency employees such as were described above, Accordingly, the Admin-
istrative Law Section recommends that the word “personnel” be deleted entirely
from the second exemption, and that it be amended to read as follows:

“Related solely to internal rules and practices the disclosure of which
would significantly impecle tiae performance of an important agency
functiorn.,”

THI FOURTH EXEMPTION

As the Section noted in ity stateraent submitted last year, the fourth exemp- "
tion has probably been the subject of most controversy of all nine exemptions,
in large part because of its awkward wording. As it is presently drafted, some
courts have held that the fourth exemption protects only commercial and finan-
cial information that is confidential or privileged, and is not applicable to other
kinds of information” However, the Administrative Law Section believes that
non-commercial and non-financial information that is confliential or privileged
should be afforded the same protection as commercial and financial informs.tion.
In certain types of investigations, important information is often obtained on a
confldential oasis which would not otherwise have been disclosed. For example,
in the case of aircraft accident safety investigations, information as to the cause
of the accident may be obtained only on the understanding that it will be used
solely for the purpose of prevention of accidents, and will nct be disclosed to the
public or used for any other purpos:. In addition, in our view, a citizen “must
be able in confidence to complain to his Government and to provide informavion”
without fear of reprisal.® According'y, the Section recommends that the fcurth
exemption be amended to read as follows:

“ITrade secrets and privileged or confidential information obtained from
any person,” .

The Section recognizes that such an exemption could he abused by indis-
criminate receipt of information in confidlence by agencies. However, this po-
tentiality would similarly exist with respect to commercinl and financial in-
formation received in confidence. It is intended that, regardless of whether or
not there was an express or implied promise of confidentiality by the agency,
the fourth exemption should be construed so as to exempt only such information
as would customarily be withheld from the publie and for which there is legiti-
mate reason for non-diselosure.

THE FIFTH EXEMPTION

The Administrative Law Section bas no difficulty with the proposed amand-
ment to the fifth exemption found in FI.R. 4960. That proposed amendment ap-
pedrs to be consistent with the law o discovery presently incorporated into the
fifth exemption, and apparently is irtended simply to clarify the scope of the
exemption. However, since the privilege in discovery law for intra-agency .
memoranda would be expressly defined in the new proposed Federal Rules of
Bvidence, it is suggested that tke proposed amendment be revised to conform
with that projosed definition. (Rule 309(a) ( 1) (A)). Thus, the Administrative
Law Section recommends that the fifth exemption be amended to read as
follows :

“Inter-egency or intra-agency memoranda or letters which contain opin-
ions or recommendations submitted for consideration in the performance
of decisional or policymaking functions.”

THE SIXTH EXLMPTION

Although neither of the bills under consideration deals with the sixth ex-
emption, the Administrative Law Section believes that certain changes should
be made in that exemption as well. First, the word “clearly” should be deleted.
In the Section’s view, the sixth exemption, by requiring that such information

7 Consumers Unlon v. Veterans Administration, supre; Getman v. National Labor Rela-

tions Board, 450 F. 2d 670 (D.C. Cir, 1971)
”thatemcnt of President Lyndon B. Johnson upon signing Public Law $9--487 on July 4,
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be disclosed upon request unless disclosure would constitute a “clearly unwar-
ranted invasion of personal privacy,” does not give sufficient weight to the value
of personal privacy. The Section believes that deletion of the word “clearly”
would provide adequate flexibility to courts to balance the interest of public
disclosure against the interests of personal privacy in each case, without unduly
tipping the balance in favor of disclosure.

Second, the word ‘“files” in the sixth (as well as the gseventh) exemption
should be changed to “racords.” The word “files” is sufficiently imprecise that
an agency can attempt to evade compulsory disclosure simply by placing infor-
mation that would otherwise be non-exempt into personnel and medical fileg
(or investigatory files).

» THE SEVENTH EXEMPTION

Both H.R. 4960 and HLR. 5425 propose changes in the seventh exemption to the
T*reedom of Information Act, which relates to investigatory files compiled for
law enforcement purposes. However, the Administrative Law Section believes

‘ that the approach taken in H.R. 4960 is preferable to the approach taken in H.R.
5425, In HLIRR. 4960, the objectives which the investigatory files exemption is
intended to achieve are gpecifically set forth in order to assure that informa-
tion is withheld only if one of those objectives would be frustrated were the in-
tormation disclesed. In H.R, 5425, on the other hand, certain specific types of
records are expressly excluded from the investigatory files exemption. Because
many different types of information may be contained in an investigatory file
for which there are legitimate reasons for non-disclosure, the Section believes
that it is unwise to attempt to exclude certain types of records from the exemp-
tion under all circumstances. For example, even ‘‘scientific tests, reports, or
data,” (Section 2(d), II.R. 5425) contained in an investigatory file, if released
prematurely, could interfere with the prosecution of an offense or result in pre-
judicial publicity so as to deprive an accused of his right to a fair trial. In addi-
tion, the proposal set forth in H.RR. 5425 would not resolve the igsue as to when
the investigatory files exemption terminates, an issue that has arisen in several
recent court decisions.

Accordingly, the Administrative TLaw Section recommends that, if the seventh
exemption is to be amended, it be amended along the lines of the proposal set
forth in H.R. 4960, and revised to read as follows:

“Investigatory records compiled for law enforcement purposes, but only
to the extent that the production of such records would (A) interfere with
enforcement proceedings, (B) deprive a person of a right to a fair trial
or an impartial adjudication, (C) disclose the identity of an informer, or
(D) disclose investigative techniques and procedures.” -

v

The fourth aspect of the proposed legislation which I wish to discuss involves
the proposal in H.R. 4960 to establish a Freedom of Information Commission.
" (Title TI, H.R. 4960). We agsume that the principal purposes of the Freedom of
Information Commission would be to establish general policies and make rec-
ommendations regarding release of information, institute investigations into
agency compliance with the Act, maintain statistics and conduct studies, and,
" in general, serve more or less as an ombudsman for complaints arising under the
' TFreedom of Information Act. The Administrative Law Section supports these
objectives, and, to the extent that the proposed legiglation is intended to achieve
them, agrees with the establishment of a Freedom of Information Commission.
However, the Section does not agree that the Freedom of Information Commis-
sion should possess authority to adjudicate individual cases involving requests
for specific records. In our view, there is no necessity to establish a separate
procedure for obtaining records from the government independent of judieial
action, and in this respect, the proposal would simply duplicate the existing pro-
cedures for judicial review under the Information Act. Apparently it is not in-
tended that any decision of the Commission upon a particular complaint would
relieve a requestor of the necessity to seek judicial review under 5 U.S.C. § 552.
Tven with a favorable decision from the Freedom of Information Commission,
he still would be required to file a lawsuit under the Act in a federal district
court, although the Commission’s determination that an agency has improperly
withheld records would be prima facie evidence against the agency.

96-576—73———21
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The Admiaistrative Law Section telieves that a Freedom of Information Com-
mission can serve a useful purpose as an ombudsman, and in setting gencral
pelicies regarding release of information. However, we think that the Corunis-
sion’s role should be limited to these kinds of general functions, and that it should
not adjudica‘e individual cages.

‘V

Finally, I wounld like to comment apon certain wmiscellanenus sspects of H.R.
4960 awl H.E. 5425. Iirst, the Administrative Law Section suppoits the proposal
to amend 5 U.S.C. § 532(a) (3) set forth in Section 1(D) of H.R. 1425 regarding
identification of requested records. There ix some indication that 1he “identif able
records” provigion of the Freedom of Information Act has been utilized by some
agencies as a basis for denying requests for records. The proposal to revise this
provision to make it clear that any request which “reasonaltly desceribes” a rec-
ord is adequate for purpvses of the Liformation Act should jrevent such abuses,
and is consistent with applicable court decisions. Similarly, tiie proposed amend-
ment set forrh in Section 104 of ILR. 4960 relating to re‘ease of documents »
containing exempt and non-exempt information is also a useful ciavifieation and
conforyas with court decisions.

Second, JLR. 4960 proposes to amend the phrase ‘“has jurisdiction to enjoin”

i in the second sentence of § 552(a) (3 to read “shall enjoin.” The apparent pur-

| pose of this awendment is to malke it clear that courts have no diseretion tc re-
fuse to issuc an injunction against w.thholding under the Information Act. Un-
der the propcosed ameudment, presuriably a court would be required to issue
an injunction against withholding whenever it determined that the records
sought did not fall within one of the rine exemptions set forth in the Act. In the
Administrative Law Section’s view, however, a court’s traditional discretior: in
equity to determine whether or not the relief sought by the plaintift should he
granted could prove to be a useful protection against compelled disclosure in the
event of an extreme case. It is impossible to draft a statute governing releage
of informatior. that would cover every possible set of circumstances, and the
Section believes that the courts should be left some discretion in exceptional
cases, where the benefit from disclosure would be minimal but the harm would
be immense, tc decline to exercise their jurisdiction to order disclosure, So far
as we are awure, only one or two coirts have declined to isgue an injunction
under the Informution Act on this groand to date, and there is no evidence that
the courts have abused their discretion under the statute as currentiy worded.
Indeed, several courts have held that, even as presently drafted, no discretion
to refuse to erforce the statute exists, Until some evidence of abuse is demon-
strated, we believe that this provision should remain as a safety valve for ihe
exceptional case.

This concludes my statement. Thank rou for inviting me.

Mr. Moorueap. Mr. Miller, I do have some questions.

I would like to get your judgment on the proposed changes in the
time limit—not for the agency, but when the case gets to eourt. As T
recall it, normally the Governmen? has 60 days to file an answer to the
complaint ; we propose to reduce that to 20 days.

Mr. Micrer. I do not think we are prepared to opposz it, Mr. Chair-
man. We do not know enough abcut the difficulty of complying with
the shorter time limit to be able to support it vigorously. You would
have to rely upon whatever your studies indicated to be a possible
shortening of the time. We favor the shortening of the time, T think,
but we cannot say exactly how shors it ought to be.

Mr., MooruEeap. Some of the executive branch witnesses said that
because of the sprawling nature cf the (fovernment that they were not
in the same pcsition as a private litigator, and that is why they should
be allowed more time. We know in these cases that particularly if a
newspaper or broadcast media is concerned, they have got to have the
answer quick. News is such a perishuble commodity.
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Mr. Mirier. Yes, we realize that. Unless compelled to devote the
manpower to the effort, the Government would simply take the extra
time.

Mr. Moorrrap. I am very much intercsted in your suggestion on the
top of page 13 about the interagency or intra-agency memoranda. Do
you think that we can separate the fact from opinion sufficiently so
that you can say memoranda must be supplicd, that memoranda cannot
be withheld properly

Mr. Miniex. I assume that many of the memoranda will be intor-

- woven. There will be both types of material in there. Particularly
where there is an adjudicatory atmospherc involved, it is possible to
know whether the agency is getting the same facts, let us say, from
its staff, as the facts in the public record. If they are being told one set

‘ of facts in the form of internal memoranda, then it may be that it is
highly prejudicial to a person on the outside. I would suspect that
many of the memoranda will be a blend of advice and facts. Tt will
be hard to separate the two.

Mr. Moorimap. Now, then, would you think that portions of the
memoranda could be blacked out that were opinion or recommenda-
tions, and the portion that was purely factual should be opened to the
public under the law?

Mr. Novawno. If T may respond to that, Mr. Congressman ?

Mr. Mooritiap. Yes, certainly, Mr. Noland.

Mr. Noraxp. Yes, I think that that could be done. T think we recog-
nize that to separate factual materials from opinions and recommenda-
tions would require difficult judgments. T think, though, that to date
under the Freedom of Information Act, the courts have been dealing
with this question on the whole pretty effectively. I do not think they
have had too many problems in distinguishing the factual portions
from the opinions and recommendations. Of course, the interageney
memoranda privilege has existed in discovery law for many years. T
think that the courts are used to handling these questions.

I believe that one of the provisions in one of the bills doocs specifically
authorize the court to separate the exempt portions of a particular
document from the nonexempt portions. I think that that provision
whieh we support, if enacted, would also assist the court in separating
the factual portions from the opinions and recommendations.

N Mr. Mooruran. I note that tho section does endorse the concept
which appears in the orton bill, the Freedom of Information Com-
mission. However, rather than not permitting it to function in the

« adjudicatory situation, I think it might actually be expanded in that
direction. Maybe it is an institution that we can use, for example, where
if a Government defendant cannot answer request within the 10-day
Limit, perhaps the Commission could be the body to which the agency
could write a letter saying, “This is why we cannot answer your re-
quest that soon.” Maybe it could be the institution that would deter-
mine the proper costs for copying and search. I do not see why it can-
not perform the adjudicatory function which could then be subject to
appeal to the courts. It might be able to dispose of, or prevent 50 per-
cein_i'i of the cases from going to court, and then it would be very worth-
while,
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Mr. Mivier I it would work speedily, and would avoid the need to
2o to court. 1 think onr concern arises from the fear that, in the case of
an intractable refusal, it would adc one more step before reaching the
truly effective vehicle for getting the document; namely, the court.

This would slow down relief.

Mr. Moorrieap. Well, in the bill it would not be vequired as a pre-
liminary step, but really a permissive step. If the complainant wanted
to use the Cormission, he could exercise his option to o there.

Mr. Miorer. T think that is £n excellent suggestion, Mr. Chairmar.,

We do not. read the bill at present s creating a commission that could s
compel disclosure. If it had that power, and the alternative method
of allowing the person trying to gat the document to go to the court
was preserved. it might meet much of our objection.

Mr. Moorittap. We will look at that because part of the feeling is
that the complainant does not always want to get into the expense of
a court case. A commission could perhaps in effect, do some of the legal
work for the complainant. He migat be more likely to use that route,
particularly if they were getting good scrvice and good decisions frora
the commission.

Mr. Mirrer. I guess the more experience one has with Federal com-
missions and agencies, the less one is inclined to be optimistic about
their inexpensive character or thei: speed. The use of the commission
as an alternative approach, if the commission had the powers that
the court has, might be one solusion

Mr. Moorirzap. As a lawyer, I “end to feel the way you do about
courts being better ultimately than commissions, but we could name
to the commission people who had some expertise in the area of
security classification—the courts do not have any particular
expertise in that—and it could also do some of the work of sifting
through 2 lot of documents that maybe would tie up the courts if we
rely on other language in the bill providing for the reversal of the
Mink case.

Mr. Micuir. My recollection is that it has been contrary to tradi-
tion to provide a qualification for membership on a commission; to
state that members ought to have a particular expertise. Indeed, where
a qualification is mentioned, it is usually in the sense of disqualifying
a person because he has a financia! investment in the feld being reg- .
ulated, or something of that sort.

I recall the prospects anticipated for the Federal Trade Commission
back at the time of President Wi son. The idea was to have a com-
mission which would be staffed by members with a certain expertisc
in economics and so on. Time has failed to demonstrate a fulfillment
of the original hopes. Tt may ke, Mr. Chairman, that you would start
off with the commission staff the way you have in mind. T would won-
der how over time those qualifications would be maintained, unless
you are very precise as to the qual fication of the appointers. You are
running agairst a long tradition of just not specifying qualifications.

Mr. Moorinzap. There would be less financial involvement, I think,
in security classification than in other fields. We might be able to
succeed. We might, and I qualify it at that point. o '

In the bills before us there are amendments which would permit the
courts to assess the Government for reasonable attorney fees and court
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costs. Doces the section have any position, pro or con, on that provision?

Mr. Murer. There is nothing in the statement we have snbmitted
today. A year ago we did support that proposal. That would still be
our position today.

Mr. Mooruran. Coming back to the Commisgion ; there have been
suggestions made that instead of the Commission, we establish a spe-
cial court—sort of along the lines of the tax court—to handle these
types of cases. Would this receive better favor from the sectien than
the commission idea? ’

. Mr. Mrzrer. I do not know. That is something we would have to con-
sider at great length. At various times in the past the bar has con-
sidered the advisability of setting up spectal administrative courts, for
example; a labor court. Sometimes the bar has supported them. But
those propositions have not gone very far. We have not studied the
proposal you just mentioned. It would take us quite some time, I think,
to get it through the American Bar, just to get it considered.

Mr. Moormean. One section.of the amendments would requnire each
agency to file an annual report with the Congress on how it has han-
dled freedom of information requests, and so forth, in the preceding
year. Does the section have any opinion on the advisability of that?

Mr. Mrviur. We have not addressed ourselves to that in our state-
ment. But I think it would be a sensible idea, as a necessary oversight.

Mr. Moormmap. Finally we come to a question that seems to sort of
be het this year. ILR. 5425 would require all agencies to provide any
information or records requested by the Congress or its properly aun-
thorized committees. This gets us into the question of executive privi-
lege. Does the section have any wisdom that you would like to share
with the subcommittee on this subject ?

Mr: MrrLrr. Not at this time. On the fairly short notice we had, we
were not able to get to that point. It wonld require considerable dis-
cussion among ourselves. If your committee wonld like our views, we
will proceed in our normal way. We are much like Congress. We have
to start at the bottom with a committee study. Possibly by the fall we
could express a view if the matter is still open and before you. o

Mr. Moormnean. Although not directly the subject of these hearings,
there are some bills directly on that subject before this subcommittee.
It is hard to separate them—you can’t keep them in neat little com-
partments. We could submit to you copies of those bills'and the provi-
sion in H.R. 5425. Any views you can give us, hopefully hefore the
fall, would be helpful, even if they arc qualificd as only being the
b views of the Fxecutive Cormmittee of the section, or however your

group may decide. This obviously is a matter that is of tremendous
importance and if we can ever'find a way of resolving it properly, we
must do so. It goes right down to the heart of onur Constitution and
the three branches of Government. We have never explicitly resolved
it in the past, and maybe we never can. But it would be a job that the
American Bar Association is probably uniquely fitted to give good
recomtinendations to the Congress on. B

M, Mrurer. Any hesitancy on my part does not stem from o Tack of
desire to express views to the Congress. The very size and depth of the
problem, and ifs constitutional overtonés, place me at the moment in a
position where T cannot even tell you right now what other sections of
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the American Bar have appropriate jurisdiction over such a propaosal.
Their views would have to be considered. Then the views of our sec-
tion, as well as those of other interested sections, would be funneled up
to the Board of Governors, and then tc the House of Delegates. Getting
into that quene is a time-consuming matter.

Mr. Mocrueap. Counsel for the minority has a question,

Mr. Copexraver. Just one point on this. At Mr. Erlenborn’s request,
who regretfully cannot be here today, T sought to contact the president
of the ABA at the time that we werce holding hearings on executive
privilege, inviting hin to attend. e laid out the procedure that he -
has to follow in baving a position deveioped for the ABA. Apparently,
he is not able to speak for the AB.A without having a decision, I under-
stand, by your proper organs within the ABA, if that is correct. I
assume it is ?

Mr. Minier, He is more or less like a prime minister in a cabinet,
rather than a president.

Mr. Coprxuaver. Yes, and it makes a good deal of sense. The point
I wanted to make though is I do believe this issue of »xecutive privi-
lege is even more important than the bill before us todsy, which 1s ira-
portant. I do believe there are several bills before the committee, one
hy My, Erlenborn, which would provide a narrow arca of executive
privilege which could be claimed. Mr. Fascell has one that limits it
even more.

Here is Mr. Erlenborn right now

Mr. Moorueap. Mr. Erlenborn has just arrived as his name was
being taken in vain.

Mr. Copexiiaver. I somehow on such a crucial and fundamental
issue, the American Bar Association could study this matter even
before the fall and provide a position for the committee, this would be
quite helpful because you may gather that it is a constit itional matter
which I think your organization should have an opportunity to speak
to.

Mr. Mi.er, Well, let me give you an illustration of my own ex-
perience with the American Bar.

Our section believed at one point, and we still do, that there ought
to be a continuing legal education center in the Federal Government.
Tt took us a yenr and a half, T think. to get that through the American
Bar Association, and that is not even a constitutional issue. We have
had even less Juck with Congress.

Mr, CoPrNIIAVER. YOS,

Mr. Moorurap. Mr. Phillips? -

Mr. Puun.rips. Just one question. Last week when Mr. Dixon, Assist-
ant Attorney General, Office of Legal Counsel, testified before this
subcommittee. he opposed the section of both bills which would author-
ize the award by the court of reasenable attorney fees and court costs
in cases where the Government did not prevail in an FOT case.

One of the arguments he used was that lawyers would be filing FOI
suits for each other. Now, this seemed to me to be rather a gratuitous
slap at the legal profession, its ethical standards, and conduct. Could
you respond to that type of statemen?, for the record? .

Do you feel that it is a valid criticism of this provision of the bill?
Do you conceive that this could ever happen?
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Mr. Mirrer. You have given me two questions. First, I do not think
that it is a valid criticism. Second, if it were abused, there are disci-
plinary measures available. That is truc of all legislation which re-
quires the bar to help in its enforcement, or in protecting citizens as
to their rights.

The fact that abuses can arise is no reason for depriving citizens
of their rights.

“Mr. Puries. Of course, this same provision is already in two civil
rights laws, the Equal Employment Opportunity Act and the Civil
- Rights Act of 1964,

The subcommittee is aware of no such abuses of this provision in
those two laws, and they have been operating now 7 or 8 years. Are
you aware of any such type of abuse in the award of attorney fees?

* Mr. Mivrer. No, sir.

Mr. Pirirrres. T have no further questions, Mr. Chairman.

Mr. MooruEAD. Mr. Cornish.

Mr. Corntsm. Yes. Thank you, Mr. Chairman.

Mr. Miller, when this legislation was originally passed in 1966, there
was a feeling on the part of the chief sponsors that at some later day
Congress should take a look at this legislation and possibly eliminate
or narrow drastically some of the exemptions in it. This would be a
good objective to aim for—that as time went on we would try to elimi-
nate as many of the exemptions as possible and narrow them.

Do you see any exemptions in the act right now that could possibly
be eliminated ?

Mr. Mirrer. May I have Mr. Noland speak to that, because he has
devoted a little more time to the individual sections.

Mr. Noranp. I think that probably the last two exemptions could
be eliminated. To my knowledge, they are very seldom used, if ever.
I think the type of information that they try to protect would be pro-
tected under other exemptions in any event.

So far as narrowing the scope of the remaining exemptions, I think
that can legitimately be done at this time. We make a number of sug-
gestions to accomplish that end.

Mr. Cornisit. Now, the example that you gave on the confidentiality
of information given to the Inspector General of the Army by individ-
nal soldiers I think was not a good one, because in most cases those
complaints are registered by individual soldiers, and once they are
taken up with the unit commanders it is quite obvious to the unit com-
mander who made the original complaint. So, the question of privacy
hd there, you know, may not be as crucial as you would contend.

Mr. Mirrer. It has been suggested to me that that may be a defect
in the Inspector General’s procedures, but we think that the point of
protecting confidentiality where the Government would otherwise
be deprived of information that it ought to have is still a valid point.

Mr. CornisE. Yes. I am glad you brought that point up, because
that is a very interesting one to me. I think there are two types of situ-
ations here, one where the Government solicits information with a
promise of confidentiality, and then a case where it solicits information
but not necessarily with an assurance of confidentiality. But once the
Government has it, it applies the standard of confidentiality to it, even
though it did not offer it in the first instance.
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Now, do you think that those two types of information should be
treated in a different way ?

Mr. Mrceer., The example I would use happens to be a finaneial or
economic one, but let me use it anyway. I recall that some years ago
there wus an investigation under Mr. Cellar of the maritime industry.
specifically the enforcement activities of the Maritime (lommission.
They found that over the years, something like this was geing on:

A shipper who had a valid complaint would complain to the agency
that he had been mistreated by a conference member; that is, tae
owner of the ships. The agency would simply take the complaint, send
it to the owner of the ships. As I recall reading the report of the cora-
mittee, somebody would be sent up to the shipper to see that he did not
repeat that sort of complaint if he wanted to stay in business.

That kind of complaint might not have come in with a request that
it be kept confidential. But obviously under circumstances like that,
disclosure by the agency of the information destroys ready access to
complaints. Tt ought to use the complaint simply as a quivive, and go
out and look into the matter itself and undertake the onus of investi-
gating and determining whether there is any validity to the com-
plaint. Otherwise you just choke off the source of the information,
since the agency ecannot have people everywhere.

Mr. Cornist:, Well, would you agree with me that one of the eriteria
that should be considered would certainly be a request from the pro-
vider of,the information for confidentiality, that if he makes no re-
quest for confidentiality, there might be a question as to whether this
information could not be made public?

Mr. Murer. I agree. But I am not sure all of onr citizens are
sophisticated enough to read either the laws or the Fedoral Register.
We know they are not. If we are talking about ordinary people, then
we canndt assume that they krnow that much about how o protect
themselves. T am really not sura it ought to be limited just to cases
where they ask for confidential treatment. I think the agency might
have to exercise some judgment.

Mr. Corxyisit. Now, in regard to the sixth exemption where we get
into the privacy issue directly, that exemption at times has been used
by Government agencies to deny the examination of files to individuals
where their own particular file is involved. -

And T §nst wonder whose privacy is being guarded. whether it is the
Government’s privacy or what. Certainly it is not the individuval whose
file 1s invalved. '

Mr. Nora~p. Muy I respond to that ?

"Mr. Cornzsi. Yes.

Mr. Novawp. T think there is no basis for doing that. Tr seems self-
evident to me that you would not be invading personal privacy if you
were releasing information to the individual eoncerned. Tf such an
instance were presented to a court, I am confident that it would order
disclosnre. . ' '

My, Cornrsa. Thank vou. Mr. Chairman.

My. Moortrean. Mr. Kronfeld.

Mr. KronreLh, Thank yvon. ,

“In the amendment proposed in FLR. 3425, (2} (b)Y (2) on internal
personnel rules and internal personnel practices, a clanse was added
at the end to protect information which would, if released, nnduly
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impede the functioning of an agency, We had thought at the time this
was drafted that that would, in fact, protect those internal rules which
were not internal personnel rules, but if released would impede an
agency function such as the examples you mentioned, audit schedules
or parameters for investigation.

The purpose of the amendment originaily was to limit the Govern-
ment’s use of this section to lock up manuals, regulations, and direc-
tives which we thought should have been made available for inspec-
tion under that section in part A of the bill,

Do you feel that this clause at the end about impeding the function
of the agency would not fully protect those kinds of directives which
while not personal should not be released?

. Mer. Noranp. Well, no, we would support the addition of that type

of qualifying Ianguage to the second excraption. In our statement we
propose a very similar qualification. There is no significant difference
between our proposal and vours except in style.

The one change which we propose in your amendment is deletion of
the word “personnel”. In our view, the use of the word “personnel” in
light of the past history and wording of the exemption could be read
to suggest that you are referring to personnel matters, policies like
parking space allocation, vacation policy, and that sort of thing. We
do not think that is what you are trying to protect here. We think that
you are trying to protect all types of internal guidelincs intended for
the use of agency personnel where disclosure would affect the function-
ing of the agency.

1 think we are in essential agreement with the amendment that you
have proposed, except that we would recommend the deletion of the
word ‘“‘personnel”.

Mr. Kronrerp. The section then does agree that it should be lim-
ited as much as possible to promote the disclosure of all of those
directives which do, in fact, affect the public, although are not writ-
ten directly for public consumption ¢

Mr. Norann. Oh, absolutely. Only those records whose release would
unduly affect the functioning of the agency should be withheld.

Mr. Kroxrrip. Thank you, Mr, Chairman. :

Mr. Moormrap. Any further questions?

Mr. Corexmaver. I have a couple, if I may, just briefly, because
he has to go.

Directing my question strictly to vour testimony with regard to the
- exemptions and the amendments to them, it would seem to me that the

cffort could be made to make more precise the langnage of the exemp-
tions in the act. I think that is what we have been trying to do in the
legislation, limiting exemption 2 to strictly internal personnel mat-
ters; exemption 4 to trade secrets and commercial and financial data.
Mention has been made of the need to safeguard auditing manuals
under exemption 2 or attorney-client privileges and other privileges
under exemption 4. My question is, can we not better place these pro-
tections within an exemption which fittingly applies to this category
of protection? .

For example, with regard to the internal auditing manuals and
other types of investigative matters, should they not more properly be
considered within exemption 7 on investigations?
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Now, admittedly it says law enforcament matters, but maybe we
ought to revise exemption 7 to be surc that that type of procedure
is covered within investigations?

Similarly with regard to the legal privileges which you suggest
should be cortinued under exeraption 4, should that not be nore
properly covered under exemption 3, which talks about other statutes
which provide protection with regerd to privacy matters? Should not
invasion of personal privacy matiers be properly covered under €,
where we get into questions of invasion of privacy, and I might allud2
to your example of the individual in the military personnel who goes to
the inspector general? Ts that not an invasion of privacy matter which
we ought to cover under 6% Is not our effort, in conclusion, to try to
make more precise and tighten up these exemptions without necessarily
doing away with the need for protection as you suggest in your
statement ?

Mr. Mirrer. T am sure that the committee in its wisdom will decide
whether tightening up, which we would recommend, could be accom-
plished by putting things together in a single exemptior.. I would only
suggest that you consider this, There is quite a bit of legislative or
case history now, and one looks up that case history by reference to the
sections and exemptions that have now become rather vell known.

This provides a gloss on the present statute which makes it rather
easy for the lawyer to learn what came before. If you now jump parts
of one exemption to another, it will be awfully hard to build on what
has been done before, from the pcint of view of rescarching judge's
decisions and go forth. That is the only misgiving T woul 1 have offhand
about following the course you are suggesting.

Mr. Corentiaver. May I make one final comment. You have come
in here and testified pretty much in favor of our legislation, therefore
we look kindly upon you.

But on top of that, let me commend you for your statement today,
because over the past 10 or 15 years, the American Bar Association has
entered the real world, and contrary to certain other professional as-
sociations, I think that the work that you are doing in your particular
section that you are involved in and the ABA in genaral really de-
serves a great deal of commendation for testifying for and working for
legislation to make it effective. And I want to thank you for coming. %

Mr. Mrtier I attended the meeting of the house of delegates of the
American Bar Association in Cleveland in February. 1 believe it was
announced that 30 percent of the ouse were there for the first time.
Those inclined to think of the ABA as a group of oldtimers

Mr. Corexnaver. I know you are growing.

Mr. MiLLer. We all get older, but we have some input from the
yvounger part of the bar.

Mr. Moornuap. It is my observation that lawyers seem to be younger
as each year passes. ‘

Thank yon very much, Mr, Miller and Mr. Noland. We appreciate
very much ycur help, and we hope yon will ponder that “executive
privilege” sitnation and see if the ABA can be of help to us in this
very difficult area.

Mr. Mitrer. T want to thanl you again for your kindness in allow-
ing me to come out of turn.
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Mr. Moorreap. I think the kindness is really owed to Mr. Koop
and not to us.

This subcommittee would now like to hear from Mr. Theodore
Koop, representing the Radio-Television News Directors Association,
an organization of about 1,000 members. i

Mr. Koop, as always we are delighted to sce you hefore this sub-
committee, because you have given us so much help in the past.

STATEMENT OF THEODORE KOOP, RADIO-TELEVISION NEWS
DIRECTORS ASSOCIATION

Mr. Koor. Thank you, Mr. Chairman.

. Mr. Chairman and members of the subcommittee, my name is Theo-
dore F. Koop and T am the dircctor of the Washington office and a
past president of the Radio-Television News Directors Association,
and as the chairman has noted, we do have about 1,000 members
throughout the country.

RTNDA welcomes this opportunity to endorse legislation designed
to make more cffective the Freedom of Information Act. Newsmen
were delighted when that act was passed 7 years ago, but its appli-
cation has been somewhat disappointing. Although it has brought
into the open much Government material that should not be kept
socret, imperfections have prevented it from becoming as fully opera-
tive as its advocates hoped.

Administration of the letter of the law is no more important than
carrying out its spirit. Regrettably, many officials have chosen to in-
terpret it narrowly instead of broadly as the Congress intended. In
numerous instances they have managed to delay or reject proper ap-
plications for information. Reporters have complained about compli-
cated and expensive procedures. Some have even thrown up their
hands when they found their legitimate requests being blocked at
every point.

Therefore, it is a happy circumstance that this subcommittec is
looking into this serious matter at a time when freedom of the press
and freedom of speech are under widespread challenge in the United
States. Overclassification of Government documents has reached a

- ludicrous stage. Indeed, the executive branch has been wrapping it-
self in a cocoon of secrecy that has no peacctime parallel. As a result
of Supreme Court decisions that newsmen must disclose confidential

- sources to grand juries, the flow of information about corruption and
malfeasance in office is drying up, perhaps with one current exception.

The American people are not receiving all the facts to which they
are entitled.

Thus congressional action in strengthening the Freedom of Infor-
mation law will be a clear signal to all Government agencies that they
must stop dilatory and obstructive practices. It will underline the
original concept that secrecy can no longer be tolerated.

Let me comment briefly on some of the provisions of bills pending
before this subcommittee, first in regard to H.R. 5425, which we gen-
erally support. One of our concerns as newsmen, of course, is prompt-
ness 1n obtaining information for our audiences. Hence we endorse the
provisions of section 1 which would set a 10-day limit in responding to
an inquiry and a 20-day limit in acting on an appeal.
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We also approve of the proposal to require the courts to make a
fresh examination of contested material, to determinc if the records
should be withheld. This is particularly important with records ia-
volving the national defense or foreign policy of the United States.
The bureaucratic tendency to cverclassify such documents cries out for
court review. Section 1(e) would speodY up court action and lighten
costs for successful private appellants. The latter is a special burden
on smaller communications cornpanies.

Section 2 should be helpful because it would clarify and toughen .
several points in the present law. It scems to us that the new section
2(d) would be valuable by requirir.g agencies to submit annual reports
on their actions under the law; they must disclose their disclosures-—
and the restrictions thereto. It should encourage agencies to develop a »
good record.

Some of the provisions of FT.R. 4960 are similar to those of H.R.
5425. T have considerable doubt, however, about the proposal to estao-
lish a Freedem of Information Commission. Its intent—to enhance
enforcement--is commendable, bus I cannot help but feel that it sim-

ly adds another step and thus encumbers the appeal procedure. Un-
ess the courts can make a showing that appeals are burcening them too
heavily, I would be inclined to leave the job to them. I also have some
concern lest such a Commission become too zealous and start makirg
judgments on freedom of information matters outside this one act. It
1s a field in which, unfortunately, cveryone seems eager to express
opinions.

Finally, I like the plan outlined in H.R. 7268 for making an agency’s
chief information officer responsib’e for handling requests for records.
Presumably he has a greater knowledge of journalistic problems ard
therefore should be more understanding of and sympathetic to appli-
cations for information. It centralizes control at the proper point.

Speaking of Government information officers, I was impressed ra-
cently by some comments of one of the more thoughtful and credible
members of that group, Robert McCloskey, who has been the State
Department’s spokesman for nearly a decade. In a talk at the National
Press Club before he left to become U.S. Ambassador to Cyprus, Mr.
McCloskey said:

It is not sufficient merely for the govarnment to state a conviction that a free
and unintimidated media is essential to a derocratic society. As the government
performs it must inform. Demands, assertations, pleas for credibility on faith
might well in the end be vindicated and fulfilled; where they are not—because .
the government neither performed nor informed—the demands, assertations and
pleas can end i mocking the governinent. The press and the public have a
right to expect serious performance on the government’s declarations of intent.
If government is to err, it will have to do so on the side of liberality in deciding
what the public has a right to know.

Those are splendid sentiments.

If that attitude ean be spread thronchont the Government. we shall
have made graat progress in keeping the American peonle informed. T
am convinced that strengthering the Freedom of Information Act
will be a major step in that direction.

Mr. Moorirzan. Mr. oop, in comnmernting on your conclusion—your
quotation of Mr. MeCloskey—-and your statement on page 1 about
carrying out the statement of th2 law, if we could have people in
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Government carrying out the spirit we would not have to worry about
these amendments that we are proposing now.

Mr. Koor. No, they would become very minor in importance.

Mr. Mooruzap. If there were only some way that we could persnade
the people in the executive branch that, in the long run, they are go%nﬁ
to be better off sharing information with the American people—whic
1 am convinced they would be—we would not need amendments like
this. But unfortunately, we seem to be unable to get that message
through or persuade them of that, so we do have to think about amend-
ments to the law.

- I am interested in your comments on the Freedom of Information
Commission. It was not my idea; it is in Mr. Horton’s bill that I also
cosponsored. What you say is you have some concern lest such a com-
mission become so zealous and start making judgments on freedom
of information matters outside this one act ?

‘When I think of the commission in being too zealous, I would think
it would be too zealous in spreading information, rather than the other
way around. . .

Mr. Koor. Hopefully in that regard, but it seems to be symptomatic
that when pcople get their fingers into the first amendment, that they
like to draw judgments of their own.

For example, in the current shicld legislation being considered,
opponents of that legislation point out that it does inhibit the first
amendment a little, and that properly the first amendment should
have no inhibitions whatsoever. And you just cannot help but wonder
\\lihether there might be a little something in this particular case along
that line.

Mz. Moorirean. It would be my concept that there would be no
requirements that anybody would be required to go to the Commission
first, that they could make a choice of either the courts or the Com-
mission as their first step, and in a little bit, where you have two courts,
in effect, competing for business, why, each one gets a little more
liberal with the potential complainants, and it almost stacks the case
a little bit in favor of the requester of information, which is quite
frankly the situation I would like to see.

Mr. Koop. Certainly I agree with you on the latter point. But would
not this actually come down to another court system? Would the
« Commission not soon be adopting the same procedures and techniques

that a court actually does?

Mr. MoorHEAD. 1)12 could very well be. But my fundamental position

. is, wo would be no worse off so long as we preserve the right of the
complainant to go directly to the court if he so chose. But, he might
find that the track record of the Commission was even more favorable
to him, less expensive, they could do some of the legal work for the
complainant which the courts cannot do, and they may end up with a
better system.

That 1s really my thought on it.

Mr. Koor. You mentioned in the discussion with the previous wit-
ness the possibility of having some members of this commission be ex-
perts in the field of Government classification. I would be inclined to
disfavor such a program, because I think if they are experts in that
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field, they would have become so through years of experience in classi-
fying and not declassitying.

Mr., Mooraeap. Well, we did have hefore this subcommittee in the
last Congress an expert in this field who is a joy and a delight, &
Mr. William Florence, who said that 99.5 percent of all documents
classified should not be so, and was able to argue persuasively from a
long and distinguished Pentagon background in this field. So that is
the kind of person I would like to see.

Mr. Koor. Lam afraid he is the e xception.

Mr. MooreEap. Yes.

Mr. Erlenborn?

Mr. Exreysory, Thank you, Mr. Chairman,

Let me follow up with the questions the chairman asked about your
statement relative to the Commission. As I read ILR. 4960, it rather
specifically limits the power and cuties of the Commission to making
judgments under section 352 of title 5 of the United States Code. So I
am somewhat confused by your concern there about going outside the
act and making decisions based on sections of the Constitution or other
acts.

It does not appear to me that they are given that authority.

Mr. Koop. I am not afraid of other acts because vhere is really
nothing comparable in this field tkat I would expect them to get into
from a legal standpoint. But, just the idea that once they are involved
in freedom of information, they are human, after all, and they might
well be ternpted to make pronouncernents.

I do not mean legal steps, because obviously they could be restrained
as to what they could do legally.

Mr. Exvexsory. Well, pronouncements? T cannot imagine the Com-
mission would be in the position ¢f sending out press releases as to
their thoughts. Their job is to respond to complaints and issue de-
cisions. No, I cannot imagine any commission undertaking to make
a study and issue reports that are not at all authorized or directed
under the legislation.

Second, sections 219 and 220 specifically refer to secrion 552, title
3 of the United States Code, and I do not see any authority for them
to make decisions outside of that.

I notice you also say that you feel this may simply add a step and,
therefore, encrunber the appeal procadure. Now, I am a little confused -
by that, too, since they are not involved in any part of the judicial
process, except if they are asked by the court of original jurisdiction,
the trial court. to aid them. -

Mr. Koor. Well, as the chairman has pointed out, if this is consid-
eredhun alternative step, I think that improves the situation very
much.

Mr. Exvexpory. Which I think it clearly is, and what it may be is
a step where action can be forthcoming within 80 days, rather than
having to go to the court with the incumbent delays.

Mz, Koor. Yes, there is no question but what it would be faster.

Mr. ErLevporn. One last question. On page 2 of your stateiment yvon
say that as a result of Supreme Court decisions newsmen must dis-
close confidential sources to grand juries and the flow of information
about corruption and malfeasance in office is drying up. Then paren-
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thetically, outside your statement, you said except maybe one particu-
lar thing that is quite newsworthy today.

Since I feel that the importance of quantity of information is over-
shadowed by quality of information, I would like to test the quality
of this information that you are giving us.

Do you have any empirical data to sustain your conclusion that news
sources are drying up as a result of the Supreme Court decisions?

Mr. Koor. I think the best thing I could refor you to, Mr. Erlenborn,
Is testimony on the shicld bills before both ITouses, before the sub-
committees in both Judiciary Committees, and various witnesses have
testified to that effect.

For instance, T happened to be sitting in the Senate Subcommittee
when Paul Branzburg, who was onc of the defendants in the original
. Supreme Court cases, was testifying that since that time he has moved

to Detroit from Louisville and is doing Investigative reporting there,
and has definitely found that sources there are drier than they were
cven a few months ago. And there are similar statements in those
records.

Mr. Ervensorw. I have found that, even among the newsmen, there
is a great difference of opinion as to the necessity or the advisability of
a shield law. I recall reading the testimony of a newsman, quite well
known, who has appeared before this committec many times. When he
testified before the Ilouse Judiciary Committee on the shield law, he
sald that the passage of a shicld law would be a greater boon to or-
ganized crime than the fifth amendment ever has been,

Would you agree there may be even a difference of opinion among
your newsmen as to the shicld law?

Mr. Koor. There certainly is, and T would be surprised and amazed
if newsmen were ever of the same opinion on any subject. But it goes
back to tampering with the first amendment. T think that is the reason
for the opposition of the other gentlemen, the gentlemen of whom you
speak and others who feel that way, and T am tempted mysclf to take
that position.

Mr. Erreneor. T know it is outside the scope of our inquiry today,
but T have often wondered on the question of the shield law. First of
all, an absolute shicld law would apply to me, or to any other individ-
ual in the United States, who said that he or she intended to publish

- or write a paper. That would be an absolute law. Tf you had anything
fess than that, you would have the Government defining who is or who
is not a newsman, and in effect licensing the news profession. It scems
to me, if you have worries about the first amendment rights, those wor-
ries ought to be brought right to the fore when you discover that tho
Government has power to license nows people.

Mr. Koor. That is a very worrisome angle, and the only way I can
see to get around it is just to leave it wide open.

Mr. Erreneory. If you leave it wide open, then nobody will cver have
to testify before a grand jury again. They will have the shicld law.

Thank you. '

Mr. Moormrap. Mr., Phillips.

Mr. Prvries. Thank you, Mr. Chairman. T want to express our ap-
preciation for your fine statement, Mr. Koop, and underscore one point
that you made at the bottom of page 3, where you reference ILR. 7268,
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Mr. Moorhead’s bill, which would upgrade the status of public infor-
mation officers in Federal agencies.

While that b1l has been referred to this subcommittee, we had not
been including it in these particular hearings. But I think that the
point that yon make here is a very important one; you are relating
the centralization of authority as provided for in that bill to a very
salutary improvement in the Freedom of Information Act and in the
administration of that act. I think this is an extremely important point
and, of course, one of the purposes of the bill. This sterrs from much
of the testimony that we received last year during our hearings on the
administration of the act, wherein agency after agency, it was very i
clear that public information office=s have very little to say in deci-
sions affecting the Freedom of Information Act. Most of these deci-
sions are made by general counsels o the agencies or by administrative
assistant secretaries or undersecretaries or other high levels of the
bureaucracy. The public information officer, who has the best working
knowledge of what information is, and how the dissemination of it
would assist both the agency program in informing the publie, has
been almost completely ignored in most cases.

Tn a few cases, for example in HIEW, the ‘pub]ic information officer
was an assistant secretary and had a level of “clout,” so to speak, within
the bureaucracy, and that department has one of the better records
in administering the act. That was one of the reasons that prompted
this bill.

So we appreciate your commenting on it here, because it is thor-
oughly within the context of these hearings, even though the bill was
introduced just recently and had rot been included in this series of
hearings.

Mr. Koor. T think it could do a great deal to improve the climate of
administration. ‘

Mr. Priiries. Thank you, Mr, Chairman.

Mr. Moortreap, Mr. Copenhaver ?

Mr. CorENTIAVER. No.

Mr. Moorresn. Mr. Cornish ?

Mr. Cornisa. Thank you, Mr. Chairman.

Mr. Koop, a thought has just occurred to me for the first time with
your testimony because you represent the Radio and TV News Di-
rectors Association. But most of the language in the Freedom of
Information Act is really aimed at docnments, files and records, and
a good portion of television news is really set forth in visual terms. 1
would think that could create a problem.

Now, I know we have had some problems in Thailand with access
to 10.S. air bases there, and that is probably a good example of what T
am talking about. Can you think of any special problems which tele-
vision would have, for example, which would not come under the
provisions of this bill where it might be useful to put in sorae lanﬁuage 4

If this is occurring to you for perhaps the first time, it might be 2
good thing to give that some further thought and save a space in the
record, if the subcommittee so desires, for an insert.

Mr. Koor. That is a very interesting point, Mr. Cornish. Tt had not
occurred to ma because I think we have been considering this from a
reporting stardpoint rather than a pictorial one. We like to get pic-
tures where wo can, but certainly the first news is the factual material.
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T recall one ecxample. Some years ago the Air Force general officers
were called together for a conference on public relations, and one
general at the end of the session got up and said, “Well, I never be-
lieved in public relations, but I realize now that it is an important
matter, and I am going home and practice it.”” He went back to his air
base, and shortly thercafter a training plane crashed on the base, and
the local newspaper—and this was not a television station, but it
could apply particularly to television film—came out to get informa-
tion, and the general closed the gates of the base. The paper, fortu-
nately, called the Pentagon right away and got him overruled. But,
there is one occasion where we certainly would want visual material.

T would like to explore that further if I may, Mr. Chairman, and if
after talking with my colleagues, if I can find anything fruitful I
) will be glad to submit 1t further.

Mr. Moormeap. We would welcome that, Mr. Koop.

Mr. Cornisir. T think that is a special problem that we really have
not focused on too much in relation to this bill, Mr. Chairman, and
it would be very useful. And I thank you.

Mr. MoormEap. Mr. Kronfeld ?

Mzr. Kronrerp. No questions.

Mr. MoorireaD. Any further questions?

[No response.]

- Mr. Xoop, again thank you very much for not only your informa-
tive but erndite and witty presentation. We appreciate it.

Mr. Koor. Thank you, Mr. Chairman, '

Mr. Moorurap. The subcommittee would now like to hear from Mr.
Ronald Plesser. Mr. Plesser is one of the better informed attorneys on
the subject of the Freedom of Information law and has probably
handled more cases than anybody else in the United States. Mr. Plesser
is representing the Center for the Study of Responsive Law.

Mr. Plesser, we have welcomed your help in the past and we do so
particularly today.

STATEMENT OF RONALD PLESSER, CENTER FOR THE STUDY OF
RESPONSIVE LAW

Mr. Presser. Thank you, Mr. Chairman. Thank you for inviting me
- to present my views on the Freedom of Information Act and the vari-
ous proposed amendments to that act, ILR. 5425 and HL.R. 4960, which

are pending in front of this committee.

w . T am a stafl attorney with the Center for Study of Responsive Law
and have spent 100 percent of my time over the past year on the
Freedom of Information Act. I have filed during that period on behalf
of various clients over 15 Freedom of Information Act law suits, This
is in addition to my being counsel on appeal and counsel for amicus
curiae in various other cases. I have also worked with the press and
various consumer type groups concerning the Freedom of Information
Act. From my vantage point the act works, but just barely. I would
first like to comment upon the pending legislation and then comment
upon some additional suggestions.

The decisions obtained from courts have been overwhelmingly
favorable to plaintiffs sceking access to information. In the period
from July 4, 1967 to July 4, 1971, this subcommittee reported that 99

96-576—173——22
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cases were brought in court and the Government’s refusal to grant
access was sustained in only 28 cases. Our experience strongly reafiirms
this. We have initiated more than 25 cuses, of which approximately 10
are pending. Of that number the district court has sus-ainod the Groy-
ernment’s withholding of information in only two cases, and one of
those two is presently pending in the Court of Appeals for the District
of Columbia, It is clear that when chal lenged, in the majority of cases
the agencics have been unable to sustain their policies of secrecy. Much
of what is wrong with the act is its procedural loopholes that allow
(Grovernment agencies and employees of those agencies to flout it wish
impunity. Some of the legislation proposals before this subcommittee
attempt to resolve the loopholes.

I think the most important preblem that we are faced with is the
time problem. I know In this committee’s hearings last. year and over
the years that we have given horror stories about how long it has
taken to get information. I think above all else, time delay has been the
problem that has really stymied the operation of the Freedom of
Information Aet.

Just a quick example. In August 1972, we made a request of the
Department of Justice for certain information concerning business
review proceedings of the Antitrust Division. This procedure has al-
ways been confidential, and we wanted to structure a covrt challenge to
that policy. There was no unique issue, and it was something that had
been considered both factually and legally by the Department of Jus-
tice for a long time and they had published regulations specifically
stating that this information was confidential. But, it still took us 6
months, 6 morths to get a final agency denial from the Department cf
Jusice where there was no question that the information was identifi-
able, and there was no question about what their position would have
been concerning disclosure.

I think that the legislative reform in HL.R. 5495 goes a long way
toward helping this problem. I think it is mandatory that there be a
finite time per:od put on the agency’s response period. However, there
is one problem in HLR. 5425 that T would like to address, and that is it
seems to me to create as law, the administrative appeal process. The
administrative appeal process is ot in any legislation, it is somethin;z
that has been created by the agencies. An individual mwakes a request
to a Federal agency: he is denied ; he then has to 2o back and appeal
again, and then he is denied again. Only then can he go into ecourt. In
my experience I can think of no situation where an agency’s position
has substantiallv changed on appecl. The first decision is usually tha N
final one, and to go back to the agency again to get a “head of the
agency determination” usually {o s means just a further delay in time.
From my experience working in the field, the Government should be
given a finite period of time to respond. Perhaps 20 clays, and that
should be the fiaal agency resporse.

An alternafive to that, if the current language is kept in ILR. 5425,
and the appeal period is allowed, is to allow an appeal period of 10
instead of 20 days. There is no reascn for 20 days on appeal. Certainly
a Jot less reason than there is to have more time on the initial request.
On appeal all of the files have been in one central location and theoret-
ically somebody down on the administrative staff level has written =
memorandum about it, thus making the review procedurs very simple,
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"The head of the agency or his delegate reviews it. So, if an appeal pro-
cedure is kept we strongly think that at a minimum it should be 10 and
10 or 20 and 10, and that can be worked out. But, I think 20 days is too
long on appeal, and it-should be recognized that the appeal process
really serves very little purpose.

1 might add that the Federal Trade Commission has already adopted
this suggestion in their regulations, and the first response you get from
the Federal Trade Commission is the final response. If they deny you
the information you do not have to go back and get an appeal. It has
been about a month and a half since the program started ; 1t takes them
5 weeks, I think, once they get used to it. There is no question that a
final determination could be cut down to something like 20 days.

Another problem related to the time problem is the time it takes to
. get a, case through court. Our experience has been that before the Gov-

crnment answers a complaint filed in the Federal district court, it is
usually 70 to 90 days. They have 60 days under the Civil Rules of
Procedure as a Federal defendant, but we find almost without excep-
tion that the Government asks for an cxtension of time. In a study
William Dobrovir did and presented to this committee last year, it
shows that it takes well over a year to take a Freedom of Information
Act case through the court, which is inexcusable, especially in light of
the fact that the statute specifically says that all of these cases ought
to be expedited.

T think again there is no excuse for the Government to have to have
60 days to respond. All of the files have been located, all of the legal
positions have been developed, and all of the facts of factual informa-
tion has been developed in connection with the administrative process.
And 20 days, which is the period of time allowed a civil defendant in
regular civil litigation in the district courts, should also be applied to
the Federal defendants in IFreedom of Information Act cases.

One of the best provisions of H.R. 5425 from my point of view is the
section that allows legal fees to be assessed where the Government has
not prevailed in Freedom of Information Act litigation. I have an ad-
dition to propose to that. There are instances where you get some in-
formation and certain portions of the information have not been made
available. The courts are very flexible and in their de novo review some-
times you get 90 percent, but you do not get everything. They might

- want to eliminate some personal references to particular people’s names
or particular statistics. Therefore, it should be substantially prevailed
so that if you get 90 percent of what you want you should still be able

« to got legal fecs. And I think that is a little unclear in the present lan-
guage of the legislation.

Just to stress that point, I think your figures show that half of the
cascs have been brought by private industry and of course they can tax
deduct their legal fees incurred in Freedom of Information Act cases.

The private citizen or citizen groups who receive no financial gain as
a result of bringing the Freedom of Information Act case need to
have the legal fees paid by the Government when the Government is
not successtul, because otherwise no one will be able to bring these
cases. It costs the minimum of $1,000 to $1,500 in legal fees in the dis-
trict court.

Now, so far as the cases that have been brought by private industry,
and groups like mine that are funded by foundations. and in certain
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instances newspapers, that the general citizenry and the newspaper re-
porter who is not backed by a major ncwspaper cannot avail himself,
and when he is clearly in the right of the remedies made available by
the statute. I think that the asscssment of legal fees is erucial if this act
is to do its job, and that is to guarantee public access to information.
One of the problems, and I thirk th:s addresses itself to the ques-
tion of the commission that you were discussing before, was there is
no leadership n the Federal Government on the Freedom of Informa-
tion Act. The OMB has attempted to take some leadership position, as
I detailed in iy written statement. As this committee is well aware. the
OMB in 1972, through Director Shultz, when he was then at OME,
sent out a memorandum to all agencies saying that tha fees charged
for copying and processing of requests should be cost related. And he
set that out as a mandate to the agencies. Well, months passed, and «
months passed, and months passed, and regulations did not change.
Finally T think someone in OMB stated to the staff of this committes
that they had decided to allow the agencies to do what they wanted.
OMB had pulled back from their position. The Department of Justice
attempted to put some leadership i here, but they are 1:mited becauss
of funds, because of time and because their interest is dafending their
clients and not really attempting to change policy or to encourage their
clients to provide more informatio to rhe public. And T think there
is a definite need for some kind of a mechanism to provide the supex-
vision. I think this committee has done a commendable joh. The Senafe
has not dene very much, and hopesully they will start doing some.
I think thongh that the idea of t} e cornmission will just put another
administrative level on the appeal procedure. Mr. Erlenborn before
was concerned about its being independent, and why will one action
affect the other, and why would it. put, off another appeal procedure. [
think it definitaly will. If you go to a district court judge and say that
you were denied information, and he knows of the existence of this
Commission he will say, or at least have a question even if he does nor
say it, as to why you did not go to the commission. He would wonder
why you thonght you were going to have a better shot, in district court
than you would in that Commission ?
Mr. Ertexnory. Could I interrupt to ask a question at that point ¢
Mr. Pressen, Yes.
Mr. Errexiory. Do vou in any way sce this as part o7 the adminis- *
trative remedies available to a complainant that, under Taw, he must
exhaust before having recourse to the courts?
Mr. Prrsser. I do not see that tae statute specifically says that. 1 »
see that it will be implied by a district court judge. They hate to
litigate, they hate to have cases.
Mr. Eruexnory. I find it very diflicult to reach that conclusion since
the Commission has no power to order anything, and cannot give any
remedy. I cannot see how it could be construed to be part of the admin-
istrative remedies. There is no authority whatsoever to order anybody
to do anything.
Mr. Prresser. Well, in the current legislation there is no authority
to go to the appeal process either, aad very often the agency’s regula-
tions are sometimes unclear as to whether or not you have to go to an
appeal. But, ws find that the judgcs are very concerned that you go
through all of the possible steps, nos only the mandatory steps,
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Mr, Erienpory. That is good basic law.

Mr. Presser. Sure. And I think that in this case there will be a judge
who will say how come you did not go through that step which was
possible, perhaps not mandated, but why are you bothering the court.
You have not yet seen what your remedies aré in this commission.

Mr. Eriensorn. As a matter of fact, you could make the request to
the commission at the same time you filed your suit. Before your plead-
ings would be in order you would have your decision—in a 30-day
period. You really cannot sce this as a hangup, can you? And if it were,
do you not think that one simple sentence in the ‘act could eliminate
any problem, one simple sentence saying that the utilization of this
procedure shall not be required as a prerequisite to your right to file
“ suit? Now, would not a simple statement like that wipe out any pos-

sible problem that you might envision ?

Mr. Pressmr. No. T still feel that there will be a tendeney—it will
tend to delay the information. T think the great gains in the area of the
Freedom of Information Act have been in the court cases, not, in the
administrative compliance.

Mr. Errensorn, Could it not have exactly the opposite effect in that,
if a favorable decision were issued by the commission, therefore, shift-
ing the burden to the agency, the agency might very well then make
the information available rather than go into court?

Mr. Presser, Well, the burden is already shifted. The burden is on
the agency right now to go into court and to prove the reasons. Its
burden is to show that the exemption applies to the information. When
we go into court we do not have to say anything other than the fact
that we requested the information and were denied it. It is the agency’s
burden to come up with the defense and the reasons. They have the
burden of showing why they did not make this information available.
We do not have to make the case. T do not think we really disagree
that much other than I would like to sce some kind of agency that had
some more affirmative power as far as directing the policy of the agen-
cies and being able to have power to say that kind of information has
to be released, and to go to an agency, maybe some kind of OMDB of
information, something that has some influence over the information
policy of the agencies. '

- Mr. TirLewBorN, Would that not create the exact problem you fore-
see? If you give them authority, then they do become one of the ad-
ministrative remedies that would necessarily be resorted to before you

- have the right to go to court ?

Mr. Pimsser. No, I do not think so because I think maybe the kind
of thing T am thinking of is structured along the line of the pending
CPA bill now.

Mr. Eriensory. You should not bring that up.

Mr. Prsser. 1 should not. _

And also the idea of a kind of an ombudsman kind of thing that
does not have to get involved in every case, but when he wants to get
involved in a case he can get involved in a case. e can go to an agency
and ask them why this kind of information was withheld and discuss
it. Some unifying force in Government for an information policy, and
not just another appeal level. T do not see having another appeal level
is going to be effective.

Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2



Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2
338

Mr. ErLexseny. 1T it were structared as you suggest, then it would
geem to me you would not even have the right to go to the agency until
you have been denied. That would then become another step. Our bill
would say you could make applicat.on to the Commissicn at the same
time you made the request for information before it had bern denied.
So the application can be running concurrently within the 20 and 10
days, the 30-day period of your original request for information. It
seems to me this has been structured in a way to eliminate this step-
after-step delay. Now you are suggesting something thet would come
into play only after you had been denied information and then you
could go throngh the ombudsinan. If they had any authority, thas
would then becomne another administrative remedy which would delay
your ability to get into court. Wha: we are trying to structure here 13 *
something to eliminate delays.

Mr. Presser. One question T have about the Commissicn, of course, 13
the one remedy that it has is to suy that the information should ba
public, and ths only way that can be used then is as prima facie evi-
dence against the agency. Well, th> agency, it seems to me, can com?
back with the same defenses in the district court and say, well, the
Clommission was wrong. The reason why we did not disclose this was
because it is iaternal documents, and we do not think internal docu-
ments should be made public. And I do not sce the great value of the
Clommission from a litigator’s standpoint. If they decide that you are
not right, that you are not entitled to the information; T cannot help
but see that that is going to prejudice your case in court. And I wounld
ather just take a shot with the district court judge and not have that
intervening legal opinion, it does not have really any force of law. 1t °s
just a legaTnpinion that is an independent commission. and the judge
can reject it or accept it. T would just as soon, from my position. ke
able to argue directly to the judge what my position is, have the Gov-
ernment argue their position, and let him decide without this inde-
pendent authcrity also giving their opinion.

Mr. Errevsory. Do you see any value to the Commission as a re-
source of the court? In other words, if you have a recently appointed
U.S. district court judge whose sole background is practicing law in
Kentucky, who is faced with a determination of what is or is not in
the national interest in declassifying or maintaining the classification
of a documenr, do you want to rely on his abilities or would vou like o
have some resource of experts available to him who can give him some
advice?

Mr. Presser. You mean like a bankrnptey, special matters?

Mr. ErLexsory. Of course that is one of the dutics of the Commis-
sion as soen in the bill. Tf the judge would so desire he may call on
them for research. It may save him an awful lot of time going through
voluminous doeuments, which is something that the judge may be very
loath to do in camera.

Mr. Prmssrr. Yes. We have come up against that problem a number
of times. I think we get into jurisdictional problems. that if the Com-
mission is going to serve that kird of function for the district conrt
judge it should be in the judiciary and not an indepenclent agency. S0,
perhaps the idea of setting up some special master for information.
and as you know a special master in bankruptey, perhaps that wonld
be more acceptable to me. But, I would have to study that more.
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Mr. Eriennorn. Thank you.

Mr. Prrsser. I would like to discuss the A/¢nk decision. T know that
has been discussed in these hearings many, many times, and I do not
have to go through the details of it. I think that the major problem in
the Mink decision is not in-camera review as such. I think the major
problem is de novo review. What the Supreme Court did in the Mink
decision was to not allow the district court judge to have the same de
novo review on matters concerning national defense and foreign policy
as he had in cases entailing the other eight exemptions. All he could
do, 21l he can do in a Mink-type case is determine whether or not the
informaticn was properly classified. e cannot look behind that clas-
sification to see whether or not it was properly done substantively.
. He can only see if it was substantively done in a procedural man-

ner. That is the way Congress originally intended the de novo review
and, of course, Justice Stewart sfated that the Congress “has built
into the Freedom of Information Act an exemption that provides no
means to question an executive decision to stamp a document ‘secret’
however cynical, myopic, or even corrupt that decision might have
been.” ITe zoes on to say that Congress “in enacting section 552(b) (1)
chose to decree blind acceptance of executive fiat.”

I think the legislation should make it clear, No. 1, that full de novo
review can be applied to the first exemption. The district court judge
being able to use in-camera inspection or any other tool of dis-
covery in all of the exemptions. I think that exemption (b) (1) itself
should be changed. Section (d) (2) of ILIR. 5425 provides now that in-
camera investigations shall be of the contents of such records in order
to determine if such disclosure or any part thereof cannot be disclosed
because such disclosure would be harmfnl to the national defense or
foreign policy of the United States. What this section does, I think, or
will do, is cause a great deal of confusion if exemption (b) (1) is not
changed, because you are really going to have two scparate sub-
stantive tests in the legislation, one in (d) (2) section, and you will
have the existing test of whether or not the matters are specifically re-
quired by Executive order to become secret in the national defense and
foreign policy. And on the other hand, you are instructing the judge
that he must do an in-camera review of those documents, and that

- when he does he has to look, he has to determine whether or not dis-
closure would be harmful to national defense or the foreign policy
of the United States. I think the two can be worked together, but

« I think it would be more effective if the language of (b) (1) is
amended to read as follows:

This section does not apply to matters that are specifically required by Ex-
ceutive order to be kept secret in the intevest of national defense or foreign
policy, and where disclosure would result in substantial harm to thie national
defense or foreign policy of the United States.

That way you give him the ability to have in-camera veview de
novo, whatever he wants to do to examine the information and you
give him a clear substantive standard that he can work under.

Mr. Erreneorn. Could T ask a question at this point?

Mr. Prrsser, Please

Mr. Erreneory. It seems to me that there is validity to the point
vou are raising here and a similar point raised by the ABA repre-
sentative about amending this particular exemption in the act rela-
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tive to classification. ITowever, would not wording such as: “substan-
tial ha}'m to the national defense or foreign policy of the United
States” as the sole standard really be substituting these few fai-ly
undefined words, for the whole of our security class fication system,
or, I guess, Executive order, that is really the only basis at the present
time? In other words, can w2 dc away with all of the verbiage that
1s presently detailed in all of the experience we have had undoer the
Executive order, do away with ¢l of that and substitutc just a faw
words and ellow a judge to make a decision on the basis of these
several words?

Mr. Pressor. I do not think that will occur because I think that all
you are doing here is giving a district court judge the discretion to
look at the documents and determine whether or not the Executive #
operated within its discretion, This is even when we use the term
properly, properly classified, I think. or disclosure would result in
substantive barm, and I think maybe “ve could put in properly classi-
fied and we could put in some kind of balancing word so that the
district court judge would have the same discretionar ¥ review in the
information area that he has in every other aspect of the adrainistrative
procedure where there are regulations and Executive orders. What has
happened as a result of the Ménk decision is that the courts have no
power, have no power to really review classification systems. Now, T
am not going to speak on whether I think it is proper to legislate a
classification system. I know Senator Muskic and other people in the
Senate, and T know this committce has been discussing it in great
detail. T do not think this would do that. I think all this would do
would be to allow a district court -udge to review the agency’s decision
and would not give him the power to set policy or derermine what is
not confidential. One of the problems in the Mink decision was that
there was a lot of information I think admitted by the Government,
that had nothing to do with national defense or fore.gn policy, that
there were some documents that were just, they claimed, internal
memoranda and there were some documents that were involved in for-
elgn policy or national defense. But, the Supreme Court refused to
allow the distriet court to Jook at the entire file saying that if they
classified the entire file then vou cannot look at it at all. That seerns
to me reasonable. Certainly a district court judge is competent to see
if a document has absolutely notaing to do with forcign policy and
national defense as against a regnlar internal memorandum.

Mr. Enrrnsory. Let me ask you this. In this instance, we would be i
eiving anthority to the judicial branch of the Goverament. But, let
us say that we were drafting something that would be giving anthor-
ity to the executive hranch of the Government: Ts thee any question
in your mind that if we gave suzh loose anthority to the executive
branch—allow the executive branch to make this deecision as to what
15 substantial harm to the naticnal defense or foreign policy of the
United States—in yoar opinion, wonld that be, as it woald be my opin-
ion, a delegation of legislative authority? Is it any less so if that dele-
gation is mace to the courts rather than to the executive branch? Im
other words, if we are going to legislate in this area, do yvou not be-
lieve thas we ought to spend more time than to write a classification
system in about a dozen words? Should we not have legislation that
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establishes. a classification system and gets into all of the nuances

and gives guidance to the exccutive and judicial branch? :

Mr. Prrsser. I think that is right. I think you should have legis-

lation. T do not sce that what we are doing, what T am doing in this

rewritten section docs what you say as far as being an unconstitu-

tional delegation of power, because right now there is no TFederal

classification system as adopted by Congress. The cxecutive has done

it completely through exccutive orders. With the exception T think of

some cryptographic material, and I think there is one section some

. place that deals with communications information, but other than that

there are no legislative enactments. The executive through their own

power has delegated this authority to themselves, as it were. I think

what this section does is allow the judicial branch a check on what the

* executive branch is doing. At which point in time the Congress wants

to enact a comprehensive classification system, I think that might be

appropriate. But, I do not sce how that affects this section because

all you are doing is giving the district. court judge the ability to sec

whether or not the documents were, in fact, at least within the realm
of what should be classified. : >

Mr. ErLeneorn. From one comment you made you would agree
apparently that this Janguage does not refer to the current classifica-
tion system, as to whether a document was properly classified under
that system? : : :

Mr. Presser. It does not allow you—it only allows you to discover
whether or not the agency went through the procedural steps in.clagsi-
fying the information. That is all it allows you to determine, or that
is all the district court judge.can provide, They can take the Manhat-
tan telephone directory, as I read the opinion of the Supreme Court,
and I think certainly Justice Stewart would agree, they could take
the Manhattan telephone directory, and if they say it is classified, and
if they go through their internal procedures for classification, and they.
stamp it “classified,” and if I bring a freedom of information case for
the Manhattan telephone directory, the district court judge can say,
well, this has been properly classified, and 1 have an affidavit that it
has been classified and I cannot grant you aceess to it. _

Mr. ErenporN. Are we giving the same test to the court to make
this dotermination as the executive order gives to the people in the
exocutive branch to make the classification, or are we establishing a
separate test? In other words, is this a wholly independent determina--
tion made by the court under the authority given by the section of:
the act, or is this a review by the court of the action of whether some-
one in the executive branch has properly followed or exceeded au-
thority for classification?

Mr. Prusstr. First, just as.a way of disclaiming, and I do not mean
to be pulling out of this at all, but the language that I used in this
exemption was just pulled in from section (d) (2) of the proposed H.R.
5425. And I assume that there is some legislative history for the reason
of putting that particular language in.

Mr. ErrenporN. My recollection is that these are not even the
phrases that are in the current Executive order. So, it seems to me it
would be a wholly different test. ’ ‘
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Mr. Presser. Well, it is a very broad, substantive test. The Executive

crder attempts to put in particular areas of elassification. There is a
real problem, you see, in what you allow if you just allow in camera
review, or if you just mandate a fill de novo review allowing the dis-
trict court judge to have in camara review. You have the problem
that the district court judge does not know what standard is to be
applied. As you said before, some guy who is practicing law some
place and becomes a judge and does not know anything about classifv-
ing documents is in a poor position to judge items of national security.
Judge Gesell of the D.C. Circuit, who is perhaps the most sophisticated -
judge in the entire Federal system, who was a senior partner at Cov-
ington & Burling for many years, had a case brought by Congressmen
Moss and Reid to get the Pentagon Papers through a Freedom of
Information Act case. He dismissed the action and granted a motion
for summary judgment to the government saying, well, I do not know
anything about classifications, T do not know if this information can be
exempted or not, so I am not even going to look at it. That was 2 years
before the Mink decision. So, you know, I think it is important to get
that point out. Tt might pull against my position slightly, but I think
that therc is a necessity, an abosolute necessity to put some kind of
a broad standard in there, and T think broad might be better in this
case so a district court judge will have the power and he will have
some kind of a standard to go in. Perhaps my language is not appro-
priate, but that can be changed.

Mr. Ercexsorn. Let me just press the point with one last question.
It this is not the same standard as the classifier of information is to
follow, then are we not faced with two standards—one where the per-
son classifying the information, fo lowing clearly the authority given
him in that Executive order, has properly classified the information
and, therefore, refuses to give it to the person seeking it under the
Freedom of Information Act, and then another when you go to court?
You can find the executive branch properly was doing what they had
authority to do, but the judge said under a different standard, that it
must be made available; therefore, the person gets the information,
and the agency that has acted wholly properly would have to pay the
court costs and attorney fecs.

Mr. Prissir. That 1s precisely why [ made the suggestion of tak- -
ing that section 1(d) (2) and moving it into substantive exemptions
because the problem that you said I thinl is going to exist. By putting
this section m section (b), you have new gmidance to the agency. "

Mr. ErLeNucrN. I do not think we have.

Mr. Presser. Oh, we do, because